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fHmteb States Court of gfppeate 

DISTRICT OF COLUMBIA 


No. 9438 

United States of America, appellant 

v . 

Joseph E. McWilliams et al. 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA I 


BRIEF FOR THE UNITED STATES 


JURISDICTIONAL statement 

On January 3, 1944, appellees were indicted (Appellant’s j 
App. 1-7) in the District Court of the United States for the j 
District of Columbia in one count charging that in the Dis- i 
trict of Columbia and at other places they conspired to engage | 
in described subversive activities which are prohibited by Sec- j 
tion 1 of the Act of June 28, 1940. in violation of Section 3 of j 
the Act (18 U. S. C. 9, 11). On April 17, 1944, the case went 
to trial, but upon the death of the trial judge a mistrial was j 
declared on December 7, 1944 (Appellant’s App. 12). There¬ 
after various pretrial proceedings were had relating to the 
fixing of a trial date; on December 2, 1946, after the Govern¬ 
ment twice had requested a trial date in December, the district 
court ordered the indictment dismissed on the ground that 
there had been unnecessary delay in retrying the case (Appel¬ 
lant’s App. 156-161). The notice of appeal was filed Decem¬ 
ber 5, 1946 (Appellant’s App. 163-164). 

This Court possesses jurisdiction to review the order of the 
district court pursuant to the provisions of the Criminal Ap- 

(l) 
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peals Act (56 Stat. 271), U. S. C. Title 18, Section 682, which 
permits the United States to appeal from the district court 
to the United States Court of Appeals for the District of 
Columbia from a decision quashing or setting aside an indict¬ 
ment where no appeal lies directly to the Supreme Court. 

In asserting that this Court possesses jurisdiction under the 
Criminal Appeals Act, we recognize that the Supreme Court 
held in United States v. Burroughs, 289 U. S. 159, that the Act 
did not apply to the District of Columbia, and that in this dis¬ 
trict appeals by the United States in criminal cases were con¬ 
trolled by the Act of March 3, 1901 (31 Stat. 1341), D. C. 
Code, Title 23, § 105. However, we think it plain that the 
1942 amendment of the Criminal Appeals Act (Act of May 9, 
1942, 56 Stat. 271), which broadened the right of the United 
States to appeal by providing for appeals to the circuit courts 
of appeal in two classes of cases, extended the Act to the Dis¬ 
trict of Columbia, insofar as appeals from the district court 
to this Court are concerned, by providing: 

An appeal may be taken by and on behalf of the 
United States from the district courts to a circuit court 
of appeals or the United States Court of Appeals for 
the District of Columbia, as the case may be, in all 
criminal cases, in the following instances, to wit: 

From a decision or judgment quashing, setting aside, 
or sustaining a demurrer or plea in abatement to any 
indictment or information, or any count thereof except 
where a direct appeal to the Supreme Court of the 
United States is provided by this section. 

From a decision arresting a judgment of conviction 
except where a direct appeal to the Supreme Court of 
the United States is provided by this section. 

Similarly, in providing for cases where the appeal is taken 
to the wrong court the Act again names this Court and pro¬ 
vides that if an appeal is taken to this Court which should have 
been taken to the Supreme Court, this Court should certify 
the case to the Supreme Court, and in the converse situation, 
the Supreme Court should remand the cause to this Court. 
And, finally, in amending Section 225 of the Judicial Code 
(U. S. C. Title 28, Sec. 225), which confers appellate jurisdic- 


3 


I 


tion on the courts of appeal, Section 2 of the Act added a new; 
paragraph (f) conferring jurisdiction on the circuit courts of 
appeal and on this Court “to review decisions and judgments! 
of the district courts in criminal cases on appeals taken by the 
United States in cases where such appeals are permitted by 
law.” Since this Court has long possessed jurisdiction to de-j 
cide appeals by the United States in criminal cases pursuant I 
to the Act of March 3, 1901, infra, p. 37, the clear purpose of j 
Section 2 of the 1942 amendment was to confer jurisdiction on 
this Court, as well as the circuit courts of appeal, to decide 
appeals taken pursuant to the Criminal Appeals Act. Thus, i 
the plain language of the act 1 compels the conclusion that it! 
is intended to have application in the District of Columbia, j 

Since it is evident that the purpose of the 1942 amendment 
was to expand the right of the United States to appeal, rather 
than to limit it, and since the amendment did not expressly 
undertake to repeal the local statute, we think the Criminal 
Appeals Act and the Act of March 3,1901, supra, must be read j 
together, and that only to the extent that the two cover the 
same area is the local statute superseded by the Criminal Ap¬ 
peals Act. See United States v. Burroughs, 289 U. S. 159, 164; 
cf. United States v. Belt, 319 U. S. 521. Thus, if we are mis¬ 
taken in our view that the Criminal Appeals Act applies to 
this district and, as we shall argue infra, that the order of the j 
district court is appealable under the Criminal Appeals Act, j 
this Court possesses jurisdiction of the appeal pursuant to the i 
Act of March 3,1901. 2 

The Criminal Appeals Act permits the United States to ap- | 
peal to this Court— 

from a decision or judgment quashing, setting aside, or j 
sustaining a demurrer or plea in abatement to any in¬ 
dictment or information or any count thereof, except j 

— 

1 The legislative history sheds no light on this aspect of the amendment, i 
Instead, it seems to have l>een assumed that this Court was not distinguish- j 
able from the various circuit courts of appeal insofar as appeals by the 
United States in criminal cases are concerned. The Committee Reports 
are as follows: H. Rep. No. 45 and Sen. Rep. No. 808, 77th Cong., 1st sess,; 

H. Rep. No. 2052, 77th Cong., 2d sess. 

2 See United States v. Cadarr , 197 U. S. 475, for a similar case in which the 
United States took an appeal pursuant to the local statute. 
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where a direct appeal to the Supreme Court of the United 
States is provided by this Act. 

The decision here appealed from is a decision dismissing the 
indictment because the court held that there had been unneces¬ 
sary delay in bringing the case to re-trial. The appeal is thus 
from a decision setting aside an indictment and is within the 
scope of the 1942 amendment to the Criminal Appeals Act. 

The legislative history of the amendment shows that it was 
specifically designed to broaden the Government’s right of 
appeal to reach situations in which an indictment or informa¬ 
tion is dismissed for reasons other than those involving the 
construction or validity of the statute upon which the indict¬ 
ment was founded. While it was precipitated by decisions such 
as United States v. Hastings, 296 U. S. 188, and United States 
v. Halsey Stuart & Company, 296 U. S. 451, 1 * there is nothing in 
the language of the amendment or the legislative history which 
indicates a congressional purpose to limit an appeal to a court 
of appeals from a judgment setting aside an indictment to any 
particular ground on which such result is reached. The House 
Report on the bill (H. Rep. No. 45,77th Cong., 1st sess.) 4 states 
that the amendment would— 

permit appeals to the circuit court of appeals from all 
decisions and judgments having the effect of quashing, 
setting aside, or sustaining demurrers or pleas in abate¬ 
ment to indictments or informations and from all deci¬ 
sions arresting judgments of conviction except in those 
instances where direct appeals to the Supreme Court 
are permitted under the existing law. Appeals direct 
to the Supreme Court now permitted under existing law, 
are permitted only in cases in which the decisions are 

* In both cases, indictments were dismissed because of their insufficiency 
as pleadings and the Supreme Court held that api>eals by the Government 
on this ground were not permitted by the original Criminal Appeals Act, 
but the Court did sustain appellate jurisdiction in the Hastings case on 
another ground. However, it is plain that the amendment was not limited 
to these situations, for it specifically allows an appeal from a decision sus¬ 
taining a plea in abatement, a plea which by definition relates to matters 
outside the pleadings. 

4 The same explanation is contained in the statement of the managers on 
the part of the House which is printed with the conference report. H. Rep. 
No. 2052, 77th Cong., 2d sess. 
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based upon the invalidity or construction of a statute 
upon which the indictment is founded. [Italics supj 
plied.] 

This view is consistent with the views expressed in the letter 
of the Attorney General recommending the proposed legisla¬ 
tion, which was printed in the committee reports. The letteif 
pointed out that no reason of policy existed for permitting the 
United States to appeal from an unfavorable decision in a 
criminal case in which the constitutionality or construction of 
a statute is involved and not extending that right to cases in 
which the decision is predicated on other grounds. For, as 
the Attorney General explained, “an erroneous decision against 
the Government in a criminal case is as likely to result in a 
miscarriage of justice in the latter instance as in the former.’: 
The Attorney General’s letter relied upon the fact that ir^ 
many states the law confers upon the prosecution the 
limited right of appeal which he recommended, either by con-- 
ferring on the prosecution a general right to appeal on ques¬ 
tions of law 5 or a right to appeal from an order setting asid^ 

an indictment without limitation as to the basis for such order.^ 

— 

* Colorado—Stat. 1935, c. 48, Sec. 500; 

Connecticut—Gen. Stat. 1930, Sec. 6494; 

Iowa—Code 1934, Sec. 13994; 

Maryland—Laws 1924, Sec, 86; 

Mississippi—Code 1930, Sec. 19; 

Nebraska—Compiled Stat. 1929, Sec. 29-2314; 

Nevada—Compiled Laws 1929, Sec. 11084; 

Ohio—Code 1936, Sec. 13446-1; 

Tennessee—Code 1934, Sec. 11805; 

Vermont—Pub. Laws 1933, Sec. 2425; 

Wyoming—Revised Stat. 1931, Sec. 33.910. 

•Arizona—Rev. (’ode 1928, Sec. 513G; 

Arkansas—Crawford-Moses Digest 1921, Sec. 3391; 

California—Penal Code. 1935 Supp., Sec. 1238; 

Illinois—Jones Ill. Stat., Sec. 37.732; 

Indiana—Burns Ind. Stat. 1933, Sec. 9-2304; 

Kansas—Gen. Stat. 1935, Sec. 62-1703; 

Louisiana—Code of Criminal Procedure 1932, Sec. 549-541; 

New Mexico—Compiled Laws 1929, Sec. 105-2527; 

North Carolina—Code 1935, Sec. 4649; 

Oklahoma—Compiled Stat. 1921, Sec. 2807; 

Washington—Remington Rev. Stat. 1932, Vol. IV, Sec. 2183-1; 

Wisconsin—Stat. 1935, Sec. 358.12. 

7360SC—17-2 
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Thus, on the basis of the plain words of the statute and its 
legislative history, we submit that the 1942 amendment to the 
Criminal Appeals Act was intended to give the Government a 
right of appeal to this Court where an indictment is dismissed 
for any reason whatsoever, except, of course, where the dis¬ 
missal is based on the merits of guilt or innocence or on a ground 
which would authorize an appeal to the Supreme Court. It is 
to this latter question that we now turn. 7 

Quite plainly, a direct appeal to the Supreme Court would 
not lie under the first two paragraphs of the Criminal Appeals 
Act, for the dismissal of the indictment does not rest “upon the 
invalidity or construction of the statute upon which the indict¬ 
ment or information is founded.” The remaining paragraph 
permits a direct appeal “From a decision or judgment sustain¬ 
ing a special plea in bar, where the defendant has not been 
put in jeopardy.” Whether the decision of the district court 
is one sustaining a plea in bar within the meaning of this pro¬ 
vision is to be determined not by form but by substance. 
United States v. Thompson, 251 U. S. 407, 412; United States 
v. Goldman, 277 U. S. 229, 236. If the court’s judgment in sub¬ 
stance bars prosecution for the offense charged in the indict¬ 
ment and this exculpates the defendants regardless of their 
guilt or innocense, it is a judgment sustaining a plea in bar 
within the meaning of the Criminal Appeals Act. United 
States v. Hark, 320 U. S. 531, 535-536 United States v. Barber, 
219 U. S. 72, 78. 8 

This question—whether dismissal of an indictment pursuant 
to Rule 48 (b) of the Federal Rules of Criminal Procedure 
merely disposes of the pending indictment or bars further 

1 Since the District Court for the District of Columbia is a district court 
of the United States within the meaning of the Criminal Appeals Act in 
so far as an appeal to this Court is concerned, we think it necessarily fol¬ 
lows that its status is the same in respect of a direct appeal to the Supreme 
Court, and that the Burroughs decision is no longer good law. The 1942 
amendment recognizes this by providing that if an appeal is taken to this 
Court which should have been taken to the Supreme Court, this Court should 
certify the cause to the Supreme Court. 

* The fact that the statute of limitations forecloses the prosecution from 
obtaining a new indictment is an independent circumstance which is imma¬ 
terial to rhe issue whether the effect of the dismissal is to bar further prose¬ 
cution. United States v. Storrs, 272 U. S. 652. 
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prosecution for the offense—is so far as we have been able to 
ascertain a question of first instance in the federal counts. For 
prior to the promulgation of the Rules, it was generally as¬ 
sumed by the federal courts that a defendant who claimed that 
he was denied a speedy trial was not entitled to dismissal of 
the indictment; instead, his remedy was to apply to th^ proper 
appellate court for a writ of mandamus to compel trial. 
Frankel v. Woodrough, 7 F. 2d 796, 798 (C. C. A. 8); Daniels v. 
United States, 17 F. 2d 339, 344 (C. C. A. 9), certiorari denied, 
sub nom. Appell v. United States, 274 U. S. 744; McDonald v. 
Hudspeth, 113 F. 2d 984, 986 (C. C. A. 9), certiorari denied, 
311 U. S. 683; but see Ex parte Altman, 34 F. Supp. 106 j(S. D. 
Calif.). 0 

While the question as to the effect to be given the dismissal 
is not free from doubt, we think the better view is that Stated 
by Ex parte Altman, supra, that the dismissal of the indictment 
terminates the pending proceeding, but does not bar a new pros¬ 
ecution. This is the law in a large majority of the sjtates 
which have dealt with the problem either legislatively or judi¬ 
cially (see infra, pp. 8-9), and it is the view which the lan¬ 
guage and setting of the rule require. 1 

Rule 4S (b) provides that “if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss the indict¬ 
ment, information, or complaint.” Significantly, it provides 
only for the dismissal of the pending proceeding. It does hot 
provide that a finding of unnecessary delay shall operate ! to 
discharge the accused from the offense. Thus, giving the lan¬ 
guage of the rule its plain meaning, the rule does not, we think, 
contemplate more than that the pending proceeding shall be 
brought to an end. See United States v. Cadarr, 197 U. S. 47$, 
478; Ex parte Altman, 34 F. Supp. 106,108-109 (S. D. Calif.). 

This view draws strength from the fact that Rule 4S alsta 
permits a dismissal either on motion of the prosecution with 
leave of court, or by the court where there has been unnecessary 
delay in presenting the case to a grand jury or in filing an ini 
formation. The former uniformly has been recognized as con-i 

stituting only a termination of the pending proceeding. As! 

■ ... 

'See also, 46 Harv. L. Rev. 1027. 102^. Cf. Louisiana Code of Criminal) 
Law and Procedure, 1943, p. 173, Article 320. \ 
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Thus, on the basis of the plain words of the statute and its 
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United States, 17 F. 2d 339, 344 (C. C. A. 9), certiorari denied, | 
sub nom. Appell v. United States, 274 U. S. 744; McDonald v. 
Hudspeth, 113 F. 2d 984, 986 (C. C. A. 9), certiorari denied, 
311 U. S. 683; but see Ex parte Altman, 34 F. Supp. 106 (S. D. 
Calif.). 0 

While the question as to the effect to be given the dismissal 
is not free from doubt, we think the better view is that stated 
by Ex parte Altman, supra, that the dismissal of the indictment 
terminates the pending proceeding, but does not bar a new pros¬ 
ecution. This is the law in a large majority of the states 
which have dealt with the problem either legislatively or judi¬ 
cially (see infra, pp. 8-9), and it is the view which the lan¬ 
guage and setting of the rule require. 

Rule 48 (b) provides that “if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss the indict¬ 
ment, information, or complaint.” Significantly, it provides 
only for the dismissal of the pending proceeding. It does not 
provide that a finding of unnecessary delay shall operate to | 
discharge the accused from the offense. Thus, giving the lan¬ 
guage of the rule its plain meaning, the rule does not, we think, 
contemplate more than that the pending proceeding shall be j 
brought to an end. See United States v. Cadarr, 197 U. S. 475, 
478; Ex parte Altman, 34 F. Supp. 106,108-109 (S. D. Calif.). | 

This view draws strength from the fact that Rule 48 also j 
permits a dismissal either on motion of the prosecution with i 
leave of court, or by the court where there has been unnecessary | 
delay in presenting the case to a grand jury or in filing an in- j 
formation. The former uniformly has been recognized as con- j 

stituting only a termination of the pending proceeding. As 

— 

'See also. 46 Harv. L. Rev. 1027, 302 s '. Cf. Louisiana Code of Criminal 
Law and Procedure, 1943, p. 373, Article 320. 

I 

I 


I 

I 


8 


the Supreme Court said in Dealy v. United States, 152 U. S. 
542, a dismissal by the prosecution of a count in an indictment 
leaves the prosecution just as though no such count had been 
in the indictment. See also, the note to Rule 48 of the ad¬ 
visory committee, and District of Columbia v. Buckley, 128 F. 
2d 17, 20, 75 App. 301, certiorari denied, 317 U. S. 658. The 
provision in paragraph (b) permitting dismissal of a complaint 
where there has been unnecessary delay in securing an indict¬ 
ment or filing an information contemplates the situation 
which was considered by the Supreme Court in United States 
v. Cadarr, 197 U. S. 475. In that case it was held in constru¬ 
ing a District of Columbia statute that a failure to procure an 
indictment within the 9 months time limit fixed by the statute 
entitled the prisoner to be discharged from custody but did not 
bar further prosecution of him for the offense. 

Nothing in Rule 4S (b) suggests that a different result was 
contemplated where after indictment there is unnecessary de¬ 
lay in bringing the case to trial. Indeed, if, as is settled law, 
the prosecution with the approval of the court could have dis¬ 
missed the indictment in this case without the dismissal con¬ 
stituting a bar, it is not reasonable to assume that where the 
dismissal is by the court over the objection of the prosecution 
a different result is required. Cf. Lewis v. United States, 216 
U. S. 611. In neither event is there a determination of the 
merits of the case. 

Another factor is worthy of consideration in construing Rule 
48 (b). The question whether the denial of a speedy trial 
should bar prosecution or merely bring an end to the pending 
proceeding is one which has been dealt with by most states. 
Eighteen states either have enacted specific legislation pro¬ 
viding that in a felony case the dismissal of an indictment for 
delay in bringing the case to trial does not bar further prosecu¬ 
tion or have adopted the same position by judicial decision. 10 

10 Arizona: Arizona Code Annotated, 19:59, Vol. 3, p. 53$, sec. 44-1505. 

California: 1945 Chase California Coties, I'art 2, c. 8, sec. 1387. 

Idaho: Idaho Code Annotated 1932, sec. 3406. 

Iowa: Code of Iowa 1946, Vol. 2, sec. 795.5. 

Montana: Rev. Codes of Montana Annotated 1935, Vol. f, sec. 12229. 

Nevada: New Comp. Laws 1929, sec. 11199. 


I 


On the other hand, nine states have adopted the contrary po¬ 
sition. 11 In considering various of these statutes and judicial 
decisions the Supreme Court pointed out in the Cadarr case 
(197 U. S. at p. 478) that— i 

l 

Whether the failure to bring on trial within the time 
limited shall have the effect of discharging the accused 
from further prosecution for the crime or offense, or 
shall operate merely to put an end to the pending prose- i 
cution, depends upon the terms used in the different 
statutes. Generally speaking, where the statute has 
provided that the discharge shall be from imprisonment 
or bail, without other language, it has been held not to 
operate as a statute of limitations. On the other hand, 
where the statute has provided that the failure to prose¬ 
cute shall discharge the accused so far as relates to the 


New Jersey: New Jersey Statutes Annotated, title II, see. 11)0-1; State 
v. Garthiraite, 23 N. .T. L. 1-13. 

New York: McKinney's Consolidated Laws of New York Annotated, 
Book 60, Sec. 673. . 

North Carolina : See State v. Webb. 155 N. C. -126, 70 S. E. 1064. 

North Dakota: North Dakota Revised Code of 1043, Vol. 3. see. 29-1S06. 
Oklahoma: Oklahoma Statutes Annotated, title 22, sec. 817. 

Oregon: Oregon Compiled Laws Annotated, Vol. 3, sec. 26-911. 
Pennsylvania: Pardon's Pennsylvania Statutes annotated, title 19, sec. 

7S1. Common treattli v. Mitchell , 349 Pa. 599, 37 A. 2d 443. 

Rhode Island: General Laws of Rhode Island 1938, c. 625, sec. 57. In re 
Dexlovcrs, 35 R. I. 256, 86 Atl. 657. 

South Carolina : See State v. Williams. 35 S. C. 160, 14 S. E. 309. 

South Dakota : South Dakota Code 1939, Vol. 2, sec. 34.2203. 

Utah: Utah Code Annotated 1943, Vol. 6 sec. 105-51-6. 

Washington : See State v. Silver , 152 Wash. 6S6, 279 Pac. S2. 

“Florida: Florida Statutes Annotated 1941, Vol. 23, sec. 915.01. 

Georgia : Code of Georgia Annotated, sec. 27-1901. 

Illinois: See People v. Hcidcr, 225 III. 347, SO N. E. 291. 

Indiana : See State v. Dix. IS App. 472, 48 N. E. 261. 

Kansas: General Statutes of Kansas Annotated 1935, sec. 62-1431, 
62-1432: see State v. Deice]/, 73 Kansas 735, 737 ; S5 Pac. 796, 88 Pac. 
881 ; State v. Patterson, 126 Kansas 770, 27 1 Pac. 390. 

Ohio: Page’s Ohio Code Annotated 1937, Vol. 10, sec. 13447-3. 

Missouri: Missouri Revised Statutes Annotated, Vol. 12, secs. 4085 and 
4086: see State v. Wear, 145 Mo. 162. 46 S. W. 1099. 

Virginia: Virginia Code of 1936, see. 4926; see Green v. Commonwealth. 
1 Rob. (40 Va.) 731. 

West Virginia: West Virginia Code of 1943, Vol. 2, sec. 6210. 
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offense or from the crime, or he shall be acquitted of the 
offense charged in the indictment, failure to prosecute 
has been held to work a final discharge from the offense. 

See also, 7 Minn. L. Rev. 575. 

The subject likewise received careful consideration by the 
American Law Institute in its proposed Code of Criminal Pro¬ 
cedure, where it was recommended that in felony cases the 
dismissal not be a bar to a prosecution of the defendant for 
the same offense. The recommendation was supported by a 
detailed analysis of state law on the question. See Restate¬ 
ment of the Law, Code of Criminal Procedure (1930), pp. 
117, 893-S95. 

Thus, the drafters of the Federal Rules of Criminal Pro¬ 
cedure were not dealing with a new development. The ques¬ 
tion had been the subject of considerable legislative and judicial 
action, with which they must have been familiar. The con¬ 
clusion that it is not a bar was expressed in Ex parte Altman, 
supra, upon which the advisory committee relied. Considered 
in this context, the failure of the drafters of the Rules to use 
language reasonably calculated to bar further prosecution com¬ 
pels the conclusion that this result was not desired. In the 
circumstances, there is no basis for assuming that Rule 48 (b) 
was intended to accomplish more than the dismissal of the 
pending indictment, as its plain words state. We submit that 
the effect of the order of the district court is not to bar further 
prosecution for the offense charged in the indictment, and that 
the decision of the district court is not one sustaining a special 
plea in bar. 

The Criminal Appeals Act requires also as a condition prece¬ 
dent to a direct appeal to the Supreme Court that if a plea 
in bar was sustained, the defendants shall not have been “put 
in jeopardy.” However, we believe that the present case is one 
in which the defendants have not been put in jeopardy within 
the meaning of the Act. Clearly, the limiting language in the 
Act is designed to satisfy the constitutional prohibition against 
being twice placed in jeopardy for one offense. In construing 
the constitutional provision, the Supreme Court has recognized 
that when the ends of justice require it a court may discharge 


I 
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a jury and declare a mistrial, and that the defendant there¬ 
after may be tried again. Thompson v. United States, lf>5 
U. S. 271, 274; Keerl v. Montana, 213 U. S. 135; Simmons v. 
United States, 142 U. S. 148; see also United States v. Potash, 
118 F. 2d 54, 56 (C. C. A. 2), certiorari denied, 313 U. S. 584; 
United States v. Watson, Fed. Cas. No. 16651 (D. N. Y.). ijt 
is not to be assumed, we think, that the statutory language 
is to be given a stricter construction than the constitutional 
provision which it is designed to complement. Cf. Heike v. 
United States, 227 U. S. 131, 141-142. The case is in the same 
posture as it would have been in if there had been no mistrial I; 
the defendants have not yet been put in jeopardy. 

Accordingly, if the effect of the dismissal is to bar furthet 
prosecution of the offense (apart from the fact that the statutq 
of limitations may have run), the appeal should have beep 
taken to the Supreme Court and this Court is required by th4 
Criminal Appeals Act to certify the cause to that court. How^ 
ever, if as we believe, the dismissal is not a bar, the appeal 
is properly before this Court for determination. 


STATEMENT 

I 

As we have shown in the discussion of the court’s jurisdiction,! 
on January 31, 1944, appellees were indicted in the District! 
Court of the United States for the District of Columbia in one! 
count charging a violation of Section 3 of the Act of June 28, j 
1940 (18 U. S. C. 11) (Appellant’s App. 1-6). After various! 
pre-trial proceedings, the selection of a jury commenced on| 
April 20,1944 (Tr. 20198), with Chief Justice Eicher presiding. \ 
On November 30, 1944, while the prosecution was still present- j 
ing its case-in-chief, the death of the presiding judge was an-i 
nounced, and the trial was continued until December 7, 1944 j 
(Appellant’s App. 7). | 

On December 7, with Justice Proctor presiding, the court j 
stated that the trial could continue only if the appellees con¬ 
sented to the substitution of another judge and the court 
approved. Accordingly, each appellee was asked, “Do you 
consent to the trial continuing with another judge presiding?” ! 
(Appellant’s App. 7-8). One appellee answered the question 
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affirmatively, three declined to answer, and the remainder 
refused to consent (Appellant’s App. 9-11). In the circum¬ 
stances, the court promptly discharged the jury and declared 
a mistrial (Appellant’s App. 12). 

On December 29, 1944, appellee Jones filed a motion for a 
speedy trial (Appellant’s App. 12) and on February 13, 1945, 
a similar motion was filed by appellee Elmhurst (Appellant’s 
App. 13). On March 1, 1945, there was a hearing before 
Justice Goldsborough, and at that time counsel for Jones and 
Elmhurst requested the court either to set date for trial or 
dismiss the indictment (Appellant’s App. 14). The same 
view was expressed by counsel for appellee Viereck (Ap¬ 
pellant’s App. 15). In response, the Government stated in 
open court that it did not oppose the motions for a speedy 
trial, and suggested that in view of the prospect that the trial 
would be long, it might be desirable procedure to refer the ques¬ 
tions to the Chief Justice of the court, “so that the Chief 
Justice, in looking over all the business of the court, can then 
make a determination, after that consideration, as to a trial 
judge and trial date” (Appellant’s App. 15-1(3). Pointing out 
that there were 4S0 criminal cases on the docket for trial and 
that a retrial of the present case would seriously interfere with 
the speedy disposition of these cases, Justice Goldsborough 
stated (Appellant’s App. 16-17): 

So what I would have to do, it seems to me, is to take 
the matter up with general term—that is the general 
meeting of the judges—and try to work out some prac¬ 
tical plan for the disposition of this case, and of course 
the Court would do that, and I couldn’t fix the trial to¬ 
day, I am sure. I couldn’t fix the time of trial. It 
seems to me that, if it is possible to get a judge from some 
circuit that is not busy, that would be the best way to 
dispose of the matter: let him come here and try the 
case, and let the local judges continue with their regular 
duties. 

* * # * * 

Other appellees flatly opposed the fixing of a trial date at that 
time. McWilliams suggested a delay of six months. One of the 
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defense counsel, Mr. Latimer, stated that he could see ho 
reason why there “should be any great urgency at this time. 
With the condition of the court’s docket as has been stated, 
with the serious condition of the country and the war situation 
as it is today, with the manpower situation as it is (and every 
juror and prospective juror must be drawn from the shrinking 
and limited manpower), I see no reason why there should t)e 
any rush or urgency to try this case at this time.” (Appellants 
App. 18.) The Government reasserted its position that it did 
not oppose the motions for a speedy trial, and the court con¬ 
cluded this aspect of the hearing with a statement that the 
matter would “be taken up by the general term * * * and 
worked out” (Appellant’s App. 19). 

Nothing further occurred until January 1946, 12 when a series 
of motions to dismiss the indictment for want of prosecution 
were filed by various of the appellees (Appellant’s App. 21—22j; 
see also pp. 23-27). 

The motions came on for hearing before Chief Justice Laws 
on January 25,1946, and after considerable discussion in respecjt 
of the proscution’s plans for a retrial of the case, the hearing 
was recessed to accord the Government an opportunity to file 
an answer to the motions (Tr. 20337). On February 2, 1940, 
the Government filed its answer to the various motions; it 
stated, inter alia, that the Government had at all times been 
ready for trial and was then ready, and that the delay in setting 
a trial date was ascribable to objections voiced by various 
appellees (Appellant’s App. 22-23). 13 

The motions came on for further hearing before Chief Justice 
Laws on February 8, 1946. At this hearing Chief Justice Laws 
stated that if the Government did not move to set the case foi 
trial, the court would do so of its own volition. In respect of 
the failure thus far to have set a trial date, the court said 
(Appellant’s App. 29): 


11 On June 14,1945, appellee Smythe moved to dismiss the indictment and 
appellee Jones filed a motion for a speedy trial on July 31,1945 (AppeUant’s 
App. 19-20), but the motions apparently never were brought on for hearing). 

“A reply to the Government’s answer was filed February 15, 1946, by 
appellee Dennis, suggesting that witnesses be examined concerning the 
Government’s attitude toward further prosecution of the case (Appellant’s 
App. 31-35). 

736086—17-3 
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I did not set it down, and it was not the Assignment 
Commissioner’s fault, but my fault. I did not think it 
was fair to take counsel away from their business for 
eight months and compensate them; nevertheless, I un¬ 
derstand there has been a bill brought in Congress to 
compensate them. I do not know where to turn for 
counsel. It is my full responsibility for not setting it 
down, and I might as well state that to counsel, if there 
is any mistake that is my responsibility. 

Government counsel advised the court that the Government 
was ready to proceed to trial, but that in view of the recent 
decision of the Supreme Court in Keegan v. United States, 325 
U. S. 47S, he was not certain that if a conviction was obtained 
the Supreme Court would sustain it. Accordingly, the court 
allowed government counsel two weeks in which to inform the 
court and appellees whether the case would be further prose¬ 
cuted, and the motions to dismiss were taken under advisement. 
(Appellant’s App. 27-31.) 

Additional motions to dismiss the indictment for want of 
prosecution were filed shortly after the hearing by appellees 
Kunze, Deatherage, Washburn and Clark (Appellant's App. 
35-40). On March 1, 1946, the Government filed a lengthy 
“motion for time” requesting the court to withhold its decision 
on the motions to dismiss for thirty days. In support of the 
motion there was set out in detail evidence which indicated that 
various of the appellees had received funds from the Nazis, 
and it was alleged that with the close of the European war the 
Attorney General desired this aspect of the case to be investi¬ 
gated in Germany and proposed sending Mr. Rogge to Germany 
for that purpose (Appellant’s App. 40-57). 

The court granted defense counsel until March 13 to reply 
to the Government’s motion (Appellant’s App. 57), and various 
of the appellees filed responses objecting to the Government’s 
motion (Appellant’s App. 5S-74). On March 15, Chief Justice 
Laws filed a memorandum (Appellant’s App. 74-75) granting 
the Government’s motion and allowing the Government until 
April 30,1946, to advise the court and appellees whether prose¬ 
cution was desired. In granting the motion, Chief Justice 
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Laws pointed out that during the war it was not possible f0r 
the Government to conduct an investigation in Germany, aiid 
that while ordinarily it would not be appropriate to perrpit 
delay of the trial to investigate further the guilt or innocence of 
the defendants, the end of the European war presented a situa¬ 
tion where it was reasonable “to permit the prosecution to 
have opportunity to complete an investigation which appar¬ 
ently has been under way in Germany for some weeks.” 

On April 30,1946, the date fixed by the court for the Goverii- 
ment’s statement as to further prosecution, the Government 
filed a memorandum (Appellant’s App. 79-80) advising the 
court that Mr. Rogge and his staff were still in Germany carry¬ 
ing on their investigation which would not be completed for 4j5 
days, and that “prosecution of the case is desired provided the 
prosecution’s investigation presently being conducted in Ger¬ 
many elicits additional evidence of the guilt of the defendants]” 
In respect of the proviso, it was stated that the evidence theju 
available and that which it was reasonably expected Mr. Rogge 
would secure in Germany would be sufficient to meet the recept 
decisions of the Supreme Court. Chief Justice Laws granted 
appellees until May 10 to reply to the Government’s memoran¬ 
dum (Appellant’s App. SO). Extensive objections to grant¬ 
ing the Government further time were filed by various of the 
appellees (Appellant’s App. 80-116). 

On May 18. 1946, Chief Justice Laws filed a memorandunji 
(Appellant’s App. 117) refusing to postpone further his decif- 
sion on the pending motions to dismiss and overruling the moi- 
tions to dismiss. The memorandum summarized the signifij* 
cant developments in the case thus far, as follows: 

A trial of the defendants in Case No. 730S6 which 
began on May 16, 1944, was discontinued on November 
30. 1944, because of the death of the Presiding JusticeL 
On December 7, 1944, one of the Justices of this Couri 
called upon each defendant separately to state whethej 
he would consent to a continuation of the trial before 
another Justice. Three of the defendants either de4 
dined to answer or withheld answer; one answered yes,i 
all others answered no. Thereupon the same day ai 
mistrial was declared. 
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Under the procedure in effect in this Court when the 
mistrial was declared it was the duty of the prosecution 
to assign criminal cases for trial. Upon failure to do 
so within a reasonable time, the Court would be justi¬ 
fied in dismissing a case for want of prosecution. How¬ 
ever, two months after the mistrial was declared in the 
case in which these defendants are interested, the Court 
adopted a new practice whereby it assumed to assign 
all criminal cases to trial dates. Such practice still is 
in effect. In such a practice no greater duty is enjoined 
upon the prosecution to proceed with or to demand a 
trial than upon the defendants. Under these circum¬ 
stances, the Court would not be justified in dismissing 
these cases for want of prosecution. 

No trial date thus far has been set by the Court. The 
reasons appear to me to be valid. However, if any party 
desires that a trial date be now assigned, the Court will 
act promptly upon written application being made. 

On May 29,1946, appellee Viereck filed a mottion to set the 
case for immediate trial (Appellant’s App. 118). On Sep¬ 
tember 17, 1946, appellee Pelley filed a motion to dismiss the 
indictment because of the delay in retrying the case (Appel¬ 
lant’s App. 118-119). On September 20, 1946, a hearing was 
had before Chief Justice Laws in connection with the setting 
of a trial date. At the hearing, Mr. Rogge responded to an 
inquiry from the court with regard to the prosecution of the 
case that, “the Department has asked me to suggest to Your 
Honor a trial date in December” (Appellant’s App. 119). Mr. 
Rogge stated to the court that the investigation in Germany 
had revealed additional evidence which he would summarize, 
if necessary. He explained to the court that he had personal 
doubts concerning whether the Supreme Court would affirm 
convictions if they were obtained, but that the Department 
of Justice desired a trial date in December (Appellant’s App. 
119-120). In response, several of the appellees strenuously 
objected to setting a trial date and insisted, instead, that the 
indictment should be dismissed (Appellant’s App. 120-124). 
Three appellees suggested that a trial date be set in October 
(Appellant’s App. 124, 127; see also pp. 130-131). Another 
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opposed an October date as being too soon (Appellant’s App. 
128). In explanation of his earlier statements, Mr. Rogge 
replied to the objections expressed by appellees as follows 
(Appellant’s App. 126): 

May I make this comment on the doubts I have ex¬ 
pressed and which counsel seem to misunderstand? I 
haven’t said either today or on a previous occasion that 
I didn’t think the case could be won. I have stated that 
I had certain doubts and those doubts could be resolve^. 
I haven’t stated under the Supreme Court decisions thdt 
the Court would reverse the verdict if we obtained one. 
I said I have certain doubts, which I discussed in the 
report. 14 

The court withheld decision on a trial date at the suggestion 
of various of the appellees that they be allowed an opportunity 
to move to dismiss the indictments before final decision ofi 
setting a trial date was reached (Appellant’s App. 132-133). 

Thereafter, new motions to dismiss for want of prosecution 
were filed (Appellant’s App. 133-140, 141-149). The Govern¬ 
ment filed answers requesting that the motions be overrule^ 
and stating that earlier motions to dismiss had been overruled 
on May 18, 1946, and that on September 20, the Government 
had requested a trial date in December (Appellant’s App. 140, 
149-151). 

The matter came on for hearing before Chief Justice Laws on 
November 21, 1946, at which time the Government was repre4 
sented by Assistant Attorney General Caudle. At the opening! 
of the hearing the following colloquy occurred (Appellant’s 
App. 152): ! 

The Court. Mr. Caudle, before I proceed with the 
hearing on the motions, I would like to have a statement 
on behalf of the prosecution as to its attitude concerning 
the prosecution. Can you make a statementd;o me? 

Mr. Caudle. Your Honor, I wish to state the Gov-j 
ernment is ready for trial. I don’t know whether youj 
want me to enlarge on that. I can. 

14 The report on the results of the investigation in Germany. 

I 

j 

i 
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The Court. Is that all that you desire to say? 

Mr. Caudle. Yes, sir. The Government is ready for 
trial and it wants to insist that the cases be tried. 

The Court. That is all the cases be set down for trial? 

Mr. Caudle. Yes, sir. 

Mr. Caudle further informed the court that “we believe if a 
conviction is obtained in this case that it will be sustained,” 
and that “We are not in accord at all with the view that Mr. 
Rogge has taken as to what he contemplates the Supreme Court 
will do if the defendants are convicted” (Appellant’s App. 152). 
In reply to a question from Chief Justice Laws as to the reason 
why the Department of Justice did not agree with Mr. Rogge, 
Mr. Caudle offered to present a formal memorandum stating 
the reasons, but the court, in effect, declined the offer, because 
it would cause further delay. As an alternative, the Govern¬ 
ment offered to the court a copy of its trial brief and of Mr. 
Rogge’s report on the investigation in Germany. The Govern¬ 
ment declined to furnish these materials to appellees too and 
the court, upon objection, therefore refused to consider them. 
(Appellant’s App. 153-154.) Mr. Caudle reminded the court 
that a bill of particulars had been filed setting forth in detail 
the Government’s contentions, and he assured the court that 
“I want to comply with anything I can, Your Honor, with your 
wishes, so the case can go to trial” (Appellant’s App. 154). 

Without allowing further discussion or argument the court 
took the matter under advisement (Appellant’s App. 155-156). 
On the following day, the court handed down its decision dis¬ 
missing the indictment because appellees had not been granted 
a speedy trial (Appellant’s App. 156-161). On December 2, 
1946, the indictment was formally dismissed (Appellant’s App. 
162-163). 

STATUTES AND RULE INVOLVED 

The pertinent statutory provisions and Rule 48 of the Fed¬ 
eral Rules of Criminal Procedure are set forth in Appendix A, 
infra, pp. 35-38. 

STATEMENT OF POINTS 

The district court erred: 

1. In holding that appellees have been denied a speedy trial. 


I 


j 

2. In predicating its decision in part on the ground that the 

court was doubtful of the strength of the prosecution’s evi¬ 
dence, without having before it the evidence upon which th0 
Government relies. I 

I 

3. In dismissing the indictment. | 

I 

SUMMARY OF ARGUMENT 

Upon the death of Chief Justice Eicher in November 1944, 
continuation of the trial of appellees was foreclosed by theif 
refusal to agree to the substitution of another judge. As 4 
result, a mistrial was declared. Various preceedings were had 
from that time until May 20, 1946, when Chief Justice Law^ 
overruled all pending motions to dismiss the indictment on thq 
grounds that the reasons for not having set a trial date were 
“valid,” and that the responsibility for setting the date wasj 
lodged in the court and appellees were not entitled to dismissal! 
of the indictment because the court failed to act. 

The delay in setting a trial date which followed is directlyj 
attributable to appellees. In September 1946, the Govern-j 
merit requested the court to set a trial date in December.! 
Various appellees requested that the trial commence in October. ! 
But the court was persuaded not to seta trial date at that time 
by other appellefes vrho insisted that the court first allow them j 
time to file motions to dismiss the indictment and dispose of j 
the motions before setting a trial date. At the November ! 
hearing the Government again requested a trial date in De¬ 
cember, to no avail. 

The conclusion of the court in November that appellees had 
been denied a speedy trial is not reconcilable with the court’s ! 
May 20, 1946, decision that the reasons for delay in setting a j 
trial date were valid and that it was the court’s responsibility 
to set the date. The same responsibility devolved upon the j 
court in September and November. The delay in setting the j 
date after the May 20 decision was caused by appellees. In j 
the circumstances, we submit, it would have been more appro¬ 
priate for the court to have fulfilled its responsibility by setting 
the case for trial. The failure of the court to do so unjusti¬ 
fiably relieves appellees from trial of the merits of the charges 
made against them by the grand jury. It rewards appellees j 


i 
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for having delayed the setting of a trial date, and it thus de¬ 
feats the ends of public justice. 

The district court’s effort to evaluate the strength of the 
Government’s evidence and its conclusion that the evidence 
is not strong enough is improper. The Federal Rules of Crim¬ 
inal Procedure do not authorize a district court to dismiss an 
indictment prior to trial on evidential grounds. Instead, Rule 
48 (a) limits the function of the court to granting or denying 
leave to the Government to dismiss the indictment. In J;his 
case, the Government has strongly opposed, rather than recom¬ 
mended, the dismissal. In the circumstances, the court un¬ 
justifiably invaded the function of the prosecutor. The exist¬ 
ence of a valid indictment and the Government’s insistence 
upon trial foreclosed the court from speculating as to the evi¬ 
dence as a ground for its decision. 

In any event, the court had no valid basis for concluding 
that the Government’s evidence is insufficient. It placed con¬ 
siderable reliance upon an ambiguous statement made by Mr. 
Rogge that there existed in his mind a doubt whether if the 
appellees were convicted the Supreme Court would affirm the 
convictions. Both Mr. Rogge and Assistant Attorney General 
Caudle made it plain to the court that the Department of Jus¬ 
tice did not share these doubts and was convinced of the 
strength of the prosecution’s evidence. The court, more prop¬ 
erly, we think, should have accepted the Government’s view 
of its evidence and should have disregarded an expression of 
personal view with which responsible officials of the Depart¬ 
ment of Justice were unable to agree. 

The court’s additional reliance upon the events at the first 
trial as showing that the strength of the Government’s evidence 
is doubtful is likewise misplaced. Mr. Rogge explained to the 
court that of the 18,000 pages of the trial record less than 1,000 
contained the Government’s evidence. Procedural difficulties 
accounted for the remainder. The mistrial was declared while 
the Government still was presenting its case-in-chief. In the 
circumstances, it is plain that the court did not have before it 
more than a fragment of the evidence upon which we rely. To 
assess the strength of the Government’s evidence on this basis 
is to predicate judicial decision on speculation and conjecture. 
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ARGUMENT 

We think the court below was wrong in declining to set a 
trial date and in dismissing the indictment. The prosecution j 
unqualifiedly expressed an intention to bring the defendants 
to trial and even suggested an approximate date for trial. The j 
court nevertheless denied the prosecution the opportunity to ! 
proceed to trial on the ground that the defendants should have j 
been brought to trial sooner, and this despite the fact that the 
responsibility for setting a trial date was lodged in the district 
court, not in the prosecution. Because we are unable to agree | 
with the decision of the district court, a decision which relieves ! 
appellees from a trial of the charges lodged against them by 
the grand jury, we have brought the case to this Court with 
a prayer that the decision of the district court be reversed and 
the case remanded to that court for trial. 

The Constitution assures to every defendant in a criminal 
case a right to demand a speedy trial, and Rule 48 (b) of the 
Federal Rules of Criminal Procedure makes effective the con- j 
stitutional guarantee by conferring authority on the federal 
district courts to dismiss the indictment whenever there has 
been “unnecessary delay” in bringing the defendant to trial. 
However, unlike many of the state statutes, the Rule does not j 
specify an arbitrary time limit in which the defendant must be 
brought to trial. It is considerably more flexible. For it 
contemplates that in determining whether there has been un- j 
necessary delay the district court shall take into consideration 
all the circumstances, those which concern the defendant, those 
which relate to the prosecution’s efforts conscientiously to per¬ 
form its duty, and those which relate to the orderly conduct 
of the court’s business. Particularly in a case such as this 
where the statute of limitations has run, the Rule contemplates 
too that consideration be given to the rights of public justice. 
The Rule embodies the spirit of the admonition of the Supreme 
Court in Beavers v. Haubert, 198 U. S. 77,86, that— 

The right of a speedy trial is necessarily relative. It | 
is consistent with delays and depends upon circum¬ 
stances. It secures rights to a defendant. It does not 
preclude the rights of public justice. 


i 

i 
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In this case, the defendants were brought to trial within ap¬ 
proximately three months after they were indicted, just as 
soon as the various pre-trial motions had been disposed of. 
Through November the prosecution diligently and conscien¬ 
tiously went ahead with its case, notwithstanding many pro¬ 
cedural difficulties (see Tr. 20330). In the normal course of 
events the case would have been concluded long ago. Regret- 
ably, the presiding judge died and the defendants, with one 
exception, would not agree to continue the trial with a substi¬ 
tuting judge. The declaration of a mistrial resulted. Thus, 
the basic question is whether considered in this context, the 
delay which ensued in bringing the defendants to trial a second 
time was “unnecessary.” A mere counting of days between the 
date upon which a mistrial was declared and the date upon 
which the district court dismissed the indictment does not, we 
submit, meet the test established by Rule 4$ (b) or by Beavers 
v. Haubert, supra. 1 * Whether the delay was unjustified must 
be determined by considering all the circumstances. Accord¬ 
ingly, we think it imperative to consider in detail the events 
which occurred after the death of the presiding judge. 

A. The declaration of a mistrial. —But for the refusal of all 
but one appellee to consent to the substitution of another judge 
upon the death of Chief Justice Eicher, the cause undoubtedly 
would have been concluded long ago. It is evident from the 
events which followed that not only were appellees opposed to 
continuing the trial, but also they were opposed to setting a 
new trial date. The facts summarized in the Statement, supra, 
p. 12, show that at the March 1, 1945, hearing before Justice 

“Compare tlie following cases in which because of other factors substan¬ 
tial delays were not regarded as constituting a denial of a speedy trial. 
Bayless v. United States, 147 F. 2d 160 (C. C. A. 8) (5 years); Frizscl v. 
United States. 5 App. D. C. 103. 2 F. 2d 938 (App. D. C.) (10 months) : 
Daniels r. United States, 17 F. 2d 339 (C. C. A. 0), certiorari denied, sab non). 
Appel v. United States, 274 U. S. 744 ( 5 years) : Pieteh v. United States, 110 
F. 2d 817 (C. C. A. 10). certiorari denied, 310 U. S. G4S (7 years): Carter x. 
State of Tennessee, 18 F. 2d 850 (C. C. A. 6) (3 years); Phillips v. United 
States, 201 Fed. 250 (C. C. A. 8) (4 years); Worthington v. United States, 
1 F. 2d 154 (C. C. A. 7 >. certiorari denied, 266 U. S. 626 (S years); O'Brien v. 
Unit< d States, 25 F. 2d 90 (C. C. A. 7) (13 months) ; Collins v. United States, 
107 F. 2d 400 (C. C. A. 0) (2 years). 


Goldsborough the Government in unmistakable terms stated 
that it would not oppose motions for a speedy trial. Indeed; 
the Government suggested that the matter be brought to the 
attention of the Chief Justice of the Court to enable him to 
designate a trial judge and set a trial date, after taking into 
consideration the probable length of the trial and status of the 
court’s business at that time. The response of several of the 
appellees to the Government’s statement of its position was tof 
suggest delay in setting a trial date. Various reasons were as-! 
serted—press of personal business, ill health, the congested 
court calendar, and the wartime manpower shortage. See Ap¬ 
pellant’s App. 17-1S. The upshot of the hearing was that Jus¬ 
tice Goldsborough determined to refer the matter to the general 
meeting of the judges of the Court with a view to considering 
the possibility of securing a judge from another district to pre¬ 
side at the trial. For, as he pointed out at the hearing, the| 
press of court business was such that a protracted trial with onej 
of the judges of the court presiding would seriously interfere! 
with the disposition of the 480 then pending criminal cases.! 

Nothing further occurred in the case for ten months. It isj 
a fair inference that one of the factors which influenced the 
court in not setting a trial date at that time was the fact that 
4S0 criminal cases were on the docket awaiting trial. Since 
a long trial in this case would have interfered seriously with! 
the trial of the pending cases, the court was justified in balanc-i 
ing the necessity for a speedy trial in this case against the | 
interference with the trial of other cases which would resultj 
and in concluding that the necessity for trial of the other cases j 
was the more pressing. McDonald v. Huds-peth, 113 F. 2d 984 j 
(C. C. A. 9), certiorari denied, 311 U. S. 683; see Bayless v.j 
United States, 147 F. 2d 169 (C. C. A. 8). 

Another factor involving the protection of the defendants’ 
rights appears to have been decisive in influencing the court i 
not to set a trial date at that time. At a later hearing (see 
Appellant’s App. 29) Chief Justice Laws explained in respect! 
of his failure to set a trial date that he was considerably con- j 
cerned with the fact that many of the counsel for appellees were 
court-appointed, and he was unwilling to impose on them the j 
burden of participating without compensation in the retrial j 
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of the case. As the Chief Justice put it, “I do not know where 
to turn for counsel.” Legislation was then pending in Congress 
dealing with the problem, and the court apparently determined 
to delay the trial as least until action was taken on the pro¬ 
posed legislation. (Appellant's App. 29.) This, too, was a 
problem in judicial administration which cannot be said, we 
think, to have made delay unnecessary. 

In any event, the failure of various of the appellees to with¬ 
draw their opposition to the setting of an early trial date, and 
the failure of the others in the ten months of inaction to press 
for the setting of a trial date compels the conclusion that they 
did not desire trial at that time. The decided cases demon¬ 
strate that their failure to demand trial forecloses them from 
asserting that there was unnecessary delay during this period 
in not bringing them to trial. Daniels v. United States, 17 F. 
2d 339, 344 (C. C. A. 9), certiorari denied, sub nom. Appell v. 
United States, 274 U. S. 744; Pietch v. United States, 110 F. 2d 
817,819 (C. C. A. 10), certiorari denied, 310 U. S. 648; Phillips 
v. United States, 201 Fed. 259 (C. C. A. S); Collins v. United 
States, 157 F. 2d 409 (C. C. A. 9). 

B. The decision of May 18, 1940. —The second phase of the 
proceedings relating to the fixing of a trial date commenced in 
January 1946, when a series of motions to dismiss the indict¬ 
ment for want of prosecution were filed by several appellees 
(Appellant's App. 21-22; see also, pp. 23-27). While on the 
authority of the decisions cited above the motions might 
properly have been denied on the ground that the moving ap¬ 
pellees had not even requested a trial date and that the motions 
to dismiss were thus premature, the court requested the Gov¬ 
ernment to answer the motions, and it did. In language which 
is not capable of being misconstrued, the Government’s answer 
(Appellant's App. 22-23) stated that the United States had at 
all times been ready for trial, and that it was appellees who 
had opposed the setting of a trial date. Nothing in the Answer 
suggested that the prosecution had opposed or would oppose 
the setting of a trial date. However, at the hearing of the 
motions on February 8, 1946, Mr. Rogge stated to the court 
that he was ready to proceed to trial, but that he had doubts 
whether if a conviction were obtained, the Supreme Court 
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would sustain it. Accordingly, the court allowed the Govern^ 
ment two weeks in which to determine whether a second trial 
was desired (Appellant’s App. 29-30). 

At this juncture, it became possible to investigate in Gerj 
many various leads concerning the case, and on March 1, 1946) 
the Government accordingly requested the court to delay temj 
porarily its decision on the motions to dismiss until the invests 
gation was completed. While ordinarily it may be unusual 
to seek additional time to investigate at such a juncture in 4 
criminal proceeding, the course of the war accounts for the! 
action of the Government. Prior to indictment, and even for 
a substantial time after indictment, it was impossible for the 
Government to investigate various aspects of the case which 
concerned activities in Germany and with Nazis. Accord^ 
ingly, when the European war ended and there had been time 
to restore a semblance of order, the Government undertoo^ 
to complete its investigation. In these circumstances, we 
think the prosecution would have been remiss in the perform^ 
ance of its duties not to have made the investigation in Ger-j 
many. For not only might the investigation have revealed 
additional incriminating evidence, as it did (see Appellant’^ 
App. 119-129), but also it is possible that it might have win 
covered evidence favorable to the defendants. 

Whether the delay incident to completion of the investiga-j 
tion was tolerable was a question for the court in the exercise 
of its discretion. Chief Justice Laws thought the Government’^ 
request was “reasonable,” and he accordingly agreed to delay' 
his decision on the motions to dismiss until April 30, 1946 
(Appellant’s App. 74-75). Significantly, the prosecution did; 
not, without consulting the court, undertake a new investiga¬ 
tion which delayed the setting of a trial date. Instead, the 
Government placed its proposal before the court and the ap-j 
pellees and only after the court approved did the investigation! 
by Mr. Rogge and his staff commence. The delay for approxi-j 
mately 60 days while the investigation was in progress was! 
one which was sanctioned in advance by the court, and which 
thus cannot be said to have been unnecessary. 

The matter of the trial date came to a head on May 18, 1946. 
when Chief Justice Laws denied a Government request for an| 
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additional delay of 45 days to enable Mr. Rogge and his staff 
to complete their investigation in Germany, because the 
“granting of such postponement might result in longer delay 
in the disposition of these cases, which long have been pending” 
(Appellant’s App. 117). 

At the same time, the court denied the pending motions to 
dismiss the indictment for want of prosecution. In doing so, 
Chief Justice Laws pointed out that in the District of Columbia 
it is the practice for the court, not the prosecution, to assign 
a criminal case a trial date, and that, “In such a practice 
no greater duty is enjoined upon the prosecution to proceed 
with or to demand a trial than upon the defendants.” In 
these circumstances, concluded Chief Justice Laws, “the court 
would not be justified” in dismissing the indictment for want 
of prosecution. (Appellants’ App. 117.) However, to insure 
to appellees an early trial date, if they wanted one. Chief Jus¬ 
tice Laws stated in his opinion that a trial date would be 
promptly fixed upon written application being made by any 
of the parties. 

Thus in May 1946, the court was convinced that there were 
“valid” reasons for not dismissing the indictment and implicitly 
indicated that no reason existed why a trial should not be had. 

C. The hearings of September 20 and November 21-22. —Of 
all the appellees only Viereck accepted the court’s offer to set 
a trial date upon request, and he. by motion filed May 29,1946, 
asked for the setting of the case for immediate trial. The court 
was aware that the Government desired to continue with the 
prosecution, for when further proceedings were had before 
Chief Justice Laws on September 20, 1946, the Court an¬ 
nounced at the commencement of the hearing (Appellant’s 
App. 119) that— 

As far as the court has been advised, the case of United 
States v. McWilliams , et al., No. 730S6, is to be prose¬ 
cuted again by the Government. Inasmuch as this 
Court has taken over the assignment of trial dates, 
rather than the Government, I think I should consider 
at this stage the fixing of a trial date. 

The court asked for suggestions as to a trial date and went into 
the question of representation for various of the impecunious 
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defendants, asking appointed counsel if they were willing fo 
serve during another trial (Tr. 20273-20285). Then, the 
court asked Mr. Rogge whether he desired “to say anything 
with regard to the prosecution of the case,” and he replied that 
“The Department has asked me to suggest to Your Honor a 
trial date in December.” In response to a further question 
suggested by one of defense counsel as to “the attitude of the 
prosecution,” Mr. Rogge replied (Appellant’s App. 119-120): 

I can say this: As a result of the investigation that 
the Department conducted in Germany, we did fipd 
additional evidence. I can summarize that. As a matter 
of fact. I brought it in today just in case such a question 
was asked. I can summarize the evidence. 

However, in my opinion, there still remains the ques¬ 
tion whether there is sufficient evidence to meet the t^st 
of the Supreme Court cases that I mentioned in th|is 
proceeding, as Your Honor will recall, on a previous oc¬ 
casion. I had my doubts and it is still somewhat the 
same. 

However, the department wish us to suggest a tqal 
date in December. As I stated before, if your Honjor 
wishes me to summarize some of the additional evidence 
I found in Germany, I would be glad to do so. 

Various defense counsel objected to a trial, relying in pajrt 
upon the doubt expressed by Mr. Rogge, and perceiving that 
his remarks had been misunderstood Mr. Rogge then amplified 
them, as follows (Appellant’s App. 126): 

May I make this comment on the doubts I have ejx- 
pressed and which counsel seem to misunderstand? | I 
haven’t said either today or on a previous occasion that 
I didn’t think the case could be won. I have statjed 
that I had certain doubts and those doubts could be 
resolved. I haven’t stated under the Supreme Court 
decisions that the Court would reverse the verdict j if 
we obtained one. I said I have certain doubts, which 
I discussed in the report. 

The court did not set a trial date at the September heariiig, 
notwithstanding that the Government had requested one. In- 
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stead, at the suggestion of various appellees, the question of 
setting a trial date was postponed to permit them to file new 
motions to dismiss the indictment (Appellant’s App. 122, 125, 
128,129,132,133). The failure of the court to set a trial date 
thus must be ascribed to appellees, and they are not entitled 
to complain that the delay which they caused ensued. See 
MacKnight v. United States, 263 Fed. 832 (C. C. A. 1), certio¬ 
rari denied, 253 U. S. 493, and cases collected in 129 A. L. R. 
575-580. 

As we have shown in the statement, supra, pp. 17-1S. the mo¬ 
tions to dismiss were filed and the matter came on for hearing 
on November 21, 1946, at which time Assistant Attorney Gen¬ 
eral Caudle in plain terms stated to the court that the Govern¬ 
ment still desired a trial date in December, and that, beyond 
question, the Government insisted upon a second trial. Mr. 
Caudle expressly told the court that the Department of Justice 
did not share the doubts concerning the prospect of reversal by 
the Supreme Court if a conviction were obtained, which Mr. 
Rogge was said to have expressed. And, in support of what he 
said, Mr. Caudle offered to prepare and submit a memorandum 
to the court outlining the basis for the Department’s confidence 
in the success of the prosecution, but the offer was rejected. 
In addititon, he tendered for the court’s information a copy 
of the Government’s trial brief and the so-called “Rogge Re¬ 
port” on the investigation in Germany, but declined to show 
these to the appellees. The appellees refused to consent to 
this procedure, and the court thereupon declined to consider 
them. Appellant’s App. 152-154.) Without further dis¬ 
cussion the court recessed the hearing until the following day 
to “think the matter over” before determining whether argu¬ 
ment of the motions would be necessary (Appellant’s App. 
155-156). On the next day. the court announced its decision 
dismissing the indictment (Appellant’s App. 156-161). 

In our view, two considerations dominate the court’s de¬ 
cision. First, the court determined that appellees had not 
been accorded a speedy trial. Secondly, the court was not con¬ 
vinced that the Government’s evidence is sufficiently strong. 

In respect of the question of a trial date, we submit that the 
court’s conclusion cannot be reconciled with its conclusion on 
May 20,1946, that there was no valid reason for dismissing the 
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indictment. The motions to dismiss which the court rejected 
in May presented the same considerations which the later mol 
tions presented. In May, the court emphasized the fact that in 
this District the practice whereby the court fixes trial dated 
leaves the Government with no greater duty to proceed with or 
demand trial than the defendants. Under these circumstances; 
said the court, there was no justification for dismissing the in-1 
dictment for want of prosecution (Appellant’s App. 117). 

The court went further in its May 20 decision, and stated! 
that the reasons for not having set a trial date “appear to me 
to be valid.” Accordingly, it cannot be doubted that on May| 
20, 1946, the court was firmly convinced that there had notl 
been unnecessary delay in bringing appellees to trial. Thus, 
if any unnecessary delay occurred, it must have occurred sub- j 
sequent to May 20. Yet, the fact is that although the court j 
offered to set a trial date upon request, none of the appellees, 
except Viereck, thereafter made such a request. This fact! 
alone, we think, foreclosed them from later urging that they | 
were not accorded a speedy trial. For the decided cases make j 
it plain that before a defendant may complain of delay the j 
defendant must first have availed himself of the opportunity— j 
in this case the opportunity granted by the court’s May 20 i 
decision—to request the court to fix a trial date. As the Tenth ! 
Circuit said in Pietch v. United States, 110 F. 2d 817, 819 
(C. C. A. 10), certiorari denied, 310 U. S. 648, in “the absence ! 
of an affirmative request or demand for trial made to the court j 
it must be presumed that appellant acquiesced in the delay 
[of 7 years] and therefore cannot complain.” See also. Phillips j 
v. United States, 201 Fed. 259, 262 (C. C. A. 8) ; Worthington v. j 
United States, 1 F. 2d 154 (C. C. A. 7), certiorari denied 266 
U. S. 626; Collins v. United States, 157 F. 2d 409 (C. C. A. 9); j 
Ex parte Pickerill, 44 F. Supp. 741 (N. D. Tex.). 

Even more significantly, when the actual process of arriving j 
at a trial date was commenced at the September 20 hearing, j 
it was various of the appellees who persuaded the court not ' 
to set a date in December, as the Government requested, or j 
in October as some appellees had requested, and instead to ! 
delay fixing a trial date until proposed motions to dismiss were 
filed and disposed of, notwithstanding the fact that similar ; 
motions had been denied in May. Another factor is to be j 

i 





30 


considered too. The responsibility for setting a trial date 
was the court’s. If the court believed that further delay was 
unjustified, the court should have, we submit, set the case 
for trial in fulfillment of its responsibility, rather than relieve 
appellees from trial because the court did not undertake to 
perform its function. 

Viewing the matter realistically, we think the reason the 
court did not do this is that the court had “serious doubt as 
to the validity of these cases” (Appellant’s App. 159). The 
court thought that Mr. Rogge’s personal comments concerning 
the prospect of reversal by the Supreme Court, if a conviction 
were obtained, were more persuasive than the unqualified as¬ 
surance by Assistant Attorney General Caudle that the De¬ 
partment of Justice did not view the case in that light. Another 
factor which influenced the court was that the first trial had 
proceeded for eight months and that “is an abnormally long 
time to be required by the prosecution to establish guilt in a 

clear case” (Appellant’s App. 159). 

Concerning Mr. Rogge’s personal statement, he denied at 

the September 20 hearing the construction which Chief Jus¬ 
tice Law’s opinion places upon them: “I haven’t stated under 
the Supreme Court decisions that the Court would reverse the 
verdict if we obtained one. I said I have certain doubts, which 
I discussed in the report” (Appellant’s App. 126). But an even 
more important consideration is present. It was made plain 
to the court that the responsible officials of the Department of 
Justice were of a different view concerning the strength of the 
Government’s evidence, and that in expressing his doubts, 
whatever they may have meant. Mr. Rogge was expressing his 
personal opinion. It is unfortunate that personal views were 
injected into the proceedings. However, the opinion having 
been stated, we think the court should properly have rejected 
it from consideration as not being the view of the prosecution. 

The court’s view, that convincing evidence of guilt had not 
been adduced at the first trial furnished no valid basis for its 
decision. The Government had not concluded its case-in-chief 
and thus it is sheer speculation and conjecture to attempt to 
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assess the strength of the Government’s evidence. And, fur¬ 
ther, as Mr. Rogge pointed out to Chief Justice Laws at the 
January 25, 1946, hearing in discussing another question, pro¬ 
cedural difficulties at the first trial resulted in less than 1,000 
pages of testimony being adduced in a record of approximately 
18,000 pages (Tr. 20330). 1,5 It is evident, therefore, that the 
court’s view concerning the strength of the Government’s 
evidence is not founded upon knowledge of the evidence; it is, 
at best, generalized conjecture based upon an ambiguous per¬ 
sonal statement of Mr. Rogge, which both he and Mr. Caudle 
made plain does not represent the Government’s position. 

A larger question exists in respect of the court’s heavy re- j 
liance upon its doubt as to the strength of the Government’s 1 
evidence as a basis for dismissing the indictment. This is a 
case in which a grand jury returned a valid indictment and ! 
the Government has insisted upon trial of the case. In those 
circumstances, it is not for the court in advance of trial to 
speculate as to the strength of the Government’s case. The 
responsibility for determining whether to dismiss an indict¬ 
ment for lack of evidence has historically been the function of 
the prosecution’s, not the court’s. See Confiscation Cases, 7 
Wall. 454; State ex rel. Groesbeck v. Anderson, 119 Tex. 110, 

26 S. W. (2d) 174, and Annotation, 69 A. L. R. 240. The new 
Federal Rules of Criminal Procedure inject the court into the 
question of dismissing an indictment before the trial on evi¬ 
dential grounds only in cases where dismissal is recommended 
by the Attorney General or the United States Attorney. See j 
Rule 48 (a), infra, p. 38. In those circumstances, the court is i 
authorized to grant or withhold leave to dismiss the indict¬ 
ment. But nothing in the Rules suggests that, prior to trial 
and without full knowledge of the substance of the prosecu¬ 
tion’s evidence, a court may decline to permit trial of a case 
because the court is not convinced that a conviction will result 
and will be affirmed by the Supreme Court. 

’*As Mr. Rogge indicated at the January 25 hearing (Tr. 20330), the 
remedy for this is not to abandon prosecution. Rather, it is to adapt the 
case to a workable procedure in which it will be less likely that the unto¬ 
ward events of the first trial will be repeated. 


I 
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We submit that the court below exceeded its proper function 
to the extent that its order dismissing the indictment is predi¬ 
cated upon its doubts concerning the strength of the Govern¬ 
ment’s evidence. To the extent that the decision below rests 
on the determination that there has been unnecessary delay in 
bringing appellees to trial, the decision is flatly inconsistent 
with the court’s decision of May 20, 1946. There has been 
delay in the retrial of the case, but the reasons for the delay, 
as we have shown and as the court said in its May 20 decision, 
are valid. The responsibility for setting a trial date is lodged 
in the district court; the failure of the court to act ought not 
to relieve appellees from trial of the indictment which was re¬ 
turned against them. If they are innocent of the charge in the 
indictment, a trial will demonstrate that fact. On the other 
hand, if they are guilty, they ought not to escape prosecution. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order of the district court should be reversed and the cause 
remanded to that court for trial. 

T heron L. Caudle, 

Assistant Attorney General. 
Robert S. Erdahl, 

Irving S. Shapiro, 

Attorneys, Department of Justice. 


March 1947. 
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Statutes and Rule Involved 

i 

1 . The Criminal Appeals Act (34 Stat. 1246), as amended 
by the Act of May 9, 1942 (56 Stat. 271), 18 U. S. C. 682, 28 
U. S. C. 225 (f), provides as follows: 

* * * an appeal may be taken by and on behalf; 
of the United States from the district courts direct to | 
the Supreme Court of the United States in all criminal 
cases jn the following instances, to wit: 

“From a decision or judgment quashing, setting aside, 
or sustaining a demurrer or plea in abatement to any; 
indictment or information, or any count thereof, where| 
such decision or judgment is based upon the invalidity 
or construction of the statute upon which the indictment 
or information is founded. 

“From a decision arresting a judgment of conviction 
for insufficiency of the indictment or information, where 
such decision is based upon the invalidity or construc¬ 
tion of the statute upon which the indictment or 
information is founded. 

“From the decision or judgment sustaining a special 
plea in bar, when the defendant has not been put in | 
jeopardy. 

“An appeal may be taken by and on behalf of the 
United States from the district courts to a circuit court 
of appeals or the United States Court of Appeals for the i 
District of Columbia, as the ease may be, in all criminal j 
cases, in the following instances, to wit: 

“From a decision or judgment quashing, setting aside, 
or sustaining a demurrer or plea in abatement to any 
indictment or information, or any count thereof except 
where a direct appeal to the Supreme Court of the | 
United States is provided by this Act. 

“From a decision arresting a judgment of conviction 
except where a direct appeal to the Supreme Court of 
the United States is provided by this Act. 

(35) 
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“The appeal in all such cases shall be taken within 
thirty days after the decision or judgment has been 
rendered and shall be diligently prosecuted. 

“Pending the prosecution and determination of the 
appeal in the foregoing instances, the defendant shall 
be admitted to bail on his own recognizance: Provided, 
That if an appeal shall be taken pursuant to this Act 
to the Supreme Court of the United States which, in 
the opinion of that Court, should have been taken to a 
circuit court of appeals, or the United States Court of 
Appeals for the District of Columbia, the Supreme Court 
of the United States shall remand the cause to the 
circuit court of appeals or the United States Court of 
Appeals for the District of Columbia, as the case may 
be, which shall then have jurisdiction to hear and de¬ 
termine the same as if the appeal had been taken to 
that court in the first instance; and if an appeal shall 
be taken pursuant to this section to any circuit court of 
appeals or to the United States Court of Appeals for the 
District of Columbia, which, in the opinion of such court, 
should have been taken directly to the Supreme Court 
of the United States, such court shall certify the case 
to the Supreme Court of the United States, which shall 
thereupon have jurisdiction to hear and determine the 
cause to the same extent as if an appeal has been taken 
directly to that Court. 

“Rules of practice and procedure with respect to ap¬ 
peals authorized by this Act shall be prescribed by the 
Supreme Court of the United States in accordance with 
the provisions of the Act of June 29,1940 (54 Stat. 688, 
U. S. C. title 18, sec. 687).” 

Sec. 2. That section 128 of the Judicial Code, as 
amended (U. S. C., title 28, sec. 225), be, and the same 
is hereby, further amended by adding at the end thereof 
the following paragraph: 

“(f) The circuit courts of appeals, including the 
United States Court of Appeals for the District of Co¬ 
lumbia, are further empowered to review decisions and 
judgments of the district courts in criminal cases on 
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appeals taken by the United States in cases where such 
appeals are permitted by law.” 

2. The Act of March 3,1901 (31 Statl 134), D. C. Code, title 
23 § 105 provides as follows: 

Appeals by United States and District of Colum¬ 
bia. —In all criminal prosecutions the United States or 
the District of Columbia, as the case may be, shall have 
the same right of appeal that is given to the defendant, 
including the right to a bill of exceptions: Provided, 
That if on such appeal it shall be found that there was 
error in the rulings of the court during a trial, a verdict 
in favor of the defendant shall not be set aside. j 

3. The Act of February 9, 1893 (27 Stat. 435), as amendec), 
D. C. Code, title 17 § 101 provides in pertinent part: 

Sec. 226. Jurisdiction. —Any party aggrieved by any 
final order, judgment, or decree of the District Court of 
the United States, or of any justice thereof, may appeal 
therefrom to the said United States Court of Appeal^ 
for the District of Columbia; and upon such appeal the 
United States Court of Appeals for the District of Co¬ 
lumbia shall review such order, judgment, or decree, and 
affirm, reverse, or modify the same as shall be just, ex¬ 
cept as provided in the following sections. * * * 

4. The Act of June 28,1940 (54 Stat. 670), (U. S. Code, title, j 

18, §§ 9,11), provides in part: | 

Section 1. (a) It shall be unlawful for any person, j 
with intent to interfere with, impair, or influence the 
loyalty, morale, or discipline of the military or naval 
forces of the United States— 

i 

“(1) to advise, counsel, urge, or in any maner cause 
insubordination, disloyalty, mutiny, or refusal of duty 
by any member of the military or naval forces of the 
United States; or 

“(2) to distribute any written or printed matter j 
which advises, counsels, or urges insubordination, dis- j 
loyalty, mutiny, or refusal of duty by any member of j 
the military or naval forces of the United States.” 
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(b) For the purposes of this section, the term “mili¬ 
tary or naval forces of the United States” includes the 
Army of the United States, as defined in action 1 of the 
National Defense Act of June 3, 1916, as amended (48 
Stat. 153; U. S. C., title 10, sec- 2), the Navy, Marine 
Corps, Coast Guard, Naval Reserve, and Marine Corps 
Reserve of the United States; and, when any merchant 
vessel is commissioned in the Navy or is in the service 
of the Army or the Navy, includes the master, officers, 
and crew of such vessel. 

***** 

Section 3. It shall be unlawful for any person to at¬ 
tempt to commit, or to conspire to commit, any of the 
acts prohibited by the provisions of this title. 

5. Rule 48 of the Federal Rules of Criminal Procedure Pro¬ 
vides: 

DISMISSAL 

(a) By Attorney for Government.— The Attorney 
General or the United States attorney may by leave of 
court file a dismissal of an indictment, information, or 
complaint and the prosecution shall thereupon termi¬ 
nate. Such a dismissal may not be filed during the trial 
without the consent of the defendant. 

(b) By Court. If there is unnecessary delay in pre¬ 
senting the charge to a grand jury or in filing an informa¬ 
tion against a defendant who has been held to answer 
to the district court, or if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss the 
indictment, information, or complaint. 
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Criminal No. 73086 

Violation of Section 11, Title 18, United States Code 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF 
COLUMBIA 

Holding a Criminal Term 
October Term, A. D. 1943 

District of Columbia, ss: [17914-1792^] 

Indictment 

The Additional Grand Jurors for the United States of 
America, duly empaneled and sworn in the District of Colum¬ 
bia on October 26, 1943, for the October 1943 Term, upoh 
their oaths present that: 

In 1933 the National Socialist German Workers Party, also 
known as the N. S. D. A. P. and the “Nazi Party,” came into 
power in Germany upon a program publicly announced by it^s 
leaders to destroy democracy throughout the world and to 
establish and aid in the establishment of national socialist op 
fascist forms of government in place of the forms of government 
then existing in the United States of America and other couni- 
tries. As a means of accomplishing their objectives, the said 
Nazi Party and its leaders carried on a systematic campaign 
of propaganda designed and intended to impair and undermine 
the loyalty and morale of the military and naval forces of the 
United States of America and of other countries. The person^ 
hereinafter named as defendants joined in this movement and 
program and actively cooperated with each other and with leadj- 
ers and members of the said Nazi Party to accomplish the 
objectives of said Nazi Party in the United States. 
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On the 28th day of June 1940, there were enacted sections 
1 and 3 of the Act of June 28, 1940, c. 439, Title I, 54 Stat. 
670-671 (18 U. S. C. 9, 11), and continuously thereafter up 
to and including the date of the filing of this indictment, in 
continuance of their aforesaid movement and program: 

Joseph E. McWilliams, George E. Deatherage, William Dud¬ 
ley Pelley, James True, Edward James Smythe, Lawrence 
Dennis, Howard Victor Broenstrupp, alias Count Victor 
Cherep-Spiridovich, Lieutenant-General Cherep-Spiridovich, 
Robert Edward Edmondson, E. J. Parker Sage, William 
Robert Lyman, Jr., Garland L. Alderman, Gerald B. Win- 
rod, Elizabeth Dilling, alias Reverend Frank Woodruff 
Johnson, Charles B. Hudson, alias Reverend Frank Woodruff 
Johnson, Elmer J. Gamer, George Sylvester Viereck, alias 
James Burr Hamilton, Prescott Freese Dennett, Gerhard Wil¬ 
helm Kunze, August Klapprott, Herman Max Schwinn, Hans 
Diebel, Franz K. Ferenz, Ernest Frederik Elmhurst, Robert 
Noble, Ellis 0. Jones, Eugene Nelson Sanctuary, David Baxter, 
alias John Pepper, alias John H. Rand, Lois De Lafayette 
Washburn, alias T. N. T., Frank W. Clark, alias G. P., Peter 
Stahrenberg, 

hereinafter called the defendants, in the District of Columbia 
and within the jurisdiction of this court, and at divers other 
places throughout the United States of America, in Germany, 
and elsewhere, in violation of Section 3 of the aforesaid Act of 
June 28,1940, (18 U. S. C. 11) unlawfully, wilfully, feloniously, 
and knowingly conspired, combined, confederated, and agreed 
together and with each other and with officials of the Govern¬ 
ment of the German Reich and leaders and members of the said 
Nazi Party, said persons hereinafter being referred to as “co¬ 
conspirators,to commit acts prohibited by Section 1 of said 
Act (18 U. S. C. 9) in that they, the said defendants and the 
said coconspirators, with intent to interfere with, impair and 
influence the loyalty, morale, and discipline of the military and 
naval forces of the United States, would: 

(i) Advise, counsel, urge, and cause insubordination, dis¬ 
loyalty, mutiny, and refusal of duty by members of the military 
and naval forces of the United States; and 



(ii) Distribute and cause to be distributed written j and 
printed matter, advising, counseling, and urging insubordina¬ 
tion, disloyalty, mutiny, and refusal of duty by members of 
the military and naval forces of the United States. 

And the Grand Jurors aforesaid, upon their oaths aforesaid, 
do further present that, as part of said conspiracy and as means 
and methods of accomplishing the objects thereof, the said de¬ 
fendants and coconspirators, during the period of said Con¬ 
spiracy, in the District of Columbia and within the jurisdiction 
of this court and at divers other places throughout the Urjited 
States, in Germany, and elsewhere, would do, and they did, 
among other things, the following: 

1. Print, publish, distribute, and circulate, and cause to be 
printed, published, distributed, and circulated, among others, 
the following newspapers, magazines, books, leaflets, circulars, 
pamphlets, documents, cartoons, drawings, and photographs: 

Mein Kampf,The National Socialist Party Programme, Welt 
Dienst (World Service), Der Stuermer, News From Germany, 
Deutsche Wochenschau, Muenchner Neuste Nachricfiten, 
The Free American and Deutscher Weckruf und Beobacfyter, 
The White Knight, The American Nationalist Confederation 
News Bulletin, The Revealer, The Defender, Liberation, The 
Roll Call, The Galilean, National Liberty Party, Yankee Fjree- 
men, Yankee Minute Men, Friends of Progress, Industrial Con¬ 
trol Reports, Social Republic Society Bulletin, Comment, jrhe 
Corporate State, What Prince Lippe Told Me, Patriotic Re¬ 
search Bureau News Letter, Edmondson’s Economic Research 
Service, “American Vigilante” Bulletins, The Christian 
Mobilizer, The Weekly Foreign Letter, The Dynamics of War 
and Revolution, Publicity, America in Danger, Nationalist 
Newsletter, Our Common Cause, The World Hoax, Roosevelt’s 
Jewish Ancestry, History Repeats, The Answer to the Betrayal, 
America on the March, National Socialism and Its Justification, 
Card headed “West Africa is Not Iceland—It’s Anything But 
a Nice Land!”, The Miracle of Happiness. 

2. Organize, support, use, and control, and cause to be or¬ 
ganized, supported, and used, among others, the following par¬ 
ties, offices, groups, organizations, publishers, and distributers: 



4 


National Socialist German Workers Party (N. S. D. A. P.), 
Franz Eher Publishing House, Munich, Foreign Organization 
of the National Socialist Party (A. 0.), Ministry of Public 
Enlightenment and Propaganda of the German Reich, German 
Library of Information, Welt Dienst, Erfurt (World Service), 
German Foreign Institut, Stuttgart (D. A. I.), League for 
Germandom Aboard (V. D. A.), Fichte Bund, Hamburg, Ter- 
ramare Office, Berlin, Transocean News Service, Foreign Office 
of the German Reich, German Embassy at Washington, D. C., 
and various German Consulates in the United States, German 
Ministry of Education, Amerika Institut, German-American 
Bund, Silver Shirts, Silver Legion, Pelley Publishers, Fellow¬ 
ship Press, Inc., Knights of the White Camellia, American Na¬ 
tionalist Confederation, National Liberty Party, National 
Workers’ League, Friends of Progress, Patriotic Research Bu¬ 
reau, Social Republic Society, also known as S. 0. C. I. S., 
James True Associates, Flanders Hall, Incorporated, Aryan 
Book Store, The Defenders Publishers, The Christian Mobi¬ 
lizes, The American Destiny Party, American National So¬ 
cialist Party, Nationalist Press Association. 

3. Disseminate, by the means set forth in the preceding two 
paragraphs and otherwise; oral, written, and printed state¬ 
ments, representations and charges asserting among other 
things in substance that: 

a. Democracy is decadent; a national socialist or fascist 
form of government should be established in the United 
States. 

b. A national socialist revolution is inevitable if we are to 
rid our country of its decadent democracy. 

c. The Government of the United States, the Congress and 
public officials are controlled by Communists, International 
Jews, and plutocrats. 

d. The Democratic and Republican parties and their candi¬ 
dates for public office are tools of International Jewry, and do 
not represent the will of the American people. 

e. The acts, proclamations, and orders of the public officials 
of the United States and the laws of Congress are illegal, cor- 
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rupt, traitorous, and in direct violation of the Constitution 
of the United States. 

f. The United States is governed, not by the duly elected 
representatives of the people, but by a group of alien-minded 
persons opposed to American principles and ideals and seeking 
to overthrow the Constitution of the United States. 

g. President Roosevelt is reprehensible, a warmonger, j liar, 
unscrupulous, and a pawn of the Jews, Communists, and 
Plutocrats. 

h. President Roosevelt is a Jew and is working with Inter¬ 
national Jewry against the interests of the people of the United 
States. 

i. The activities and territorial acquisitions and plans of the 
Axis Powers constitute no real danger to the national existence 
and security of the United States or any of its territorial pos¬ 
sessions. 

j. The Axis Powers are fighting to free the world from domi¬ 
nation by Communism and International Jewry, and to save 
Christianity, hence the United States should give no aid I and 
comfort to the enemies of the Axis. 

k. The cause of the Axis Powers is the cause of justice iand 
morality; they have committed no aggressive aot against!any 
nation and are fighting a solely defensive war against British 
Imperialism, American Capitalists, and the desire of American 
public officials to rule the world, hence any act of war against 
them is unjust and immoral on the part of the United Stages. 

l. The nations opposed to the Axis plan to use American 
lives, money, and property to defend their decadent systems 
of government. 

m. The participation of the United States in the war has 
been deliberately planned by our leaders with the ultimate 
aim of promoting our enslavement by British imperialism (and 
International Communism. 

n. The public officials of the United States of America are 
trying deliberately to provoke war with peaceful nations, such 
as Germany, Italy and Japan, which are seeking only to live 
at peace with the rest of the world. 
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o. President Roosevelt and Congress, through a surrepti¬ 
tious and illegal war program against the Axis Powers sold out 
the United States and forced the Axis Powers to wage war upon 
us. 

p. President Roosevelt by his war-mongering policies is 
draining dry the resources of the United States to save Com¬ 
munist China, Imperialist Britain and Atheistic Russia from 
inevitable defeat. 

q. Our program of giving American arms and equipment to 
foreign nations results in United States military and naval 
forces being inadequately armed and equipped and in their 
being exposed to terrible slaughter. 

r. The public officials of the United States are knaves who 
have deliberately concealed the truth that our unprepared boys, 
racked by disease and slaughtered like sheep, will be dumped 
in a million foreign graves to buy a valueless victory. 

s. The whole war is the result of a Jew-sponsored money¬ 
making scheme to bleed the United States Treasury. 

t. As the result of incompetence and corruption in public 
office, the United States is unprepared to wage war against the 
Axis Powers, who have the best equipped and most powerful 
military establishment in the world. 

u. The present war is a dishonest war waged at the expense 
and measured in the blood and dollars of the people of the 
United States solely for the benefit of and to insure the con¬ 
tinuance of world domination by “International Bankers,” “In¬ 
ternational Capitalists,” “Mongolian Jews,” “Communists,” 
and “International Jewry.” 

v. The Japanese attack upon Pearl Harbor was deliberately 
invited by the public officials of the United States, in order to 
involve the United States in a foreign war. 

w. The war with Japan was deliberately provoked by the 
insane, unjust, aggressive and traitorous policies of officials of 
the United States. 

x. An honorable and just peace could be brought about 
speedily were it not for the opposition of Communists, Inter¬ 
national Jewry, and war profiteers. 
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Contrary to the form of the statute in such case made and 
provided (Section 11, Title 18, United States Code), aind 
against the peace and dignity of the United States. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney for the District of Columbiai 

0 . John Rogge, 

0. John Rogge, 

Special Assistant to the Attorney General: 

A True Bill: 

John W. Francis. 

John W. Francis, Foreman\ 

Jan. 3, 1944. 

Minute entry [2015b] 

November 30, 1944 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury as aforesaid in this cause, the hearing ^)f 
which was respited yesterday; whereupon upon announce¬ 
ment of the death of the Honorable Chief Justice Edwafd 
C. Eicher the case is continued until Thursday, December 
7, 1944, at Ten A. M. 

***** 

Proceedings [ 17905-17911] 

December 7, 1944 

| 

(Out of the presence of the jury.) 

Mr. Powers. May it please the Court? 

The Court. Just a moment, sir. The Court has a state¬ 
ment to make, and I will appreciate it if there are no inter¬ 
ruptions until I complete what I have to say. 

The death of Chief Justice Eicher presents the question which 
must be immediately determined, as to whether there shall be |a 
discontinuance of this trial. 

I assume it to be understood by all of the parties connected 
with the cause that in all events if the trial is to continue thte 
defendants must consent thereto, and the Court must approve. 


i 

i 
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The consent of the defendants being an essential, it seems 
to me the first order of business is for the Court to determine 
the attitude of the defendants, and for that purpose the roll will 
be called, and each defendant will be given an opportunity to 
state his position. 

In order that they may be fully advised in acting upon this 
question, they should understand, first, that in the final analysis 
the question must rest in the sound discretion of the Court as 
to whether it is feasible to continue the trial. Secondly, they 
should understand that if the trial is continued, it will neces¬ 
sarily require an extended postponement in order that the 
judge who will take over may have an opportunity to thor¬ 
oughly familiarize himself with the entire record. As you are 
aware, that record contains about 18,000 pages of testimony, 
and more than 1,100 documents, some of which, I am advised, 
are very voluminous. 

Third, it should be understood that I cannot now inform 
you who the judge will be if the trial is continued. That is 
true because I do not know who he may be. 

Now, with this understanding, it is my purpose to have the 
roll called in regular order of all defendants who are at present 
participating in the trial. As each name is called, the attorney 
representing that defendant will please answer for him or her. 
Of course if the defendant is unrepresented, he will speak for 
himself. 

I want the answers, please, to be a categorical yes or no. 
Please, for the time being, refrain from any remarks or argu¬ 
ment, for it is first essential to determine the basic question as 
to whether or not the defendants do wish to continue. 

The simple question which I will ask you to answer will be 
this, as put to each defendant, to be answered in the manner I 
have indicated: 

“Do you consent to the trial continuing with another judge 
presiding?” 

I want it understood that this is what I deem to be a fair and 
proper course in order to give the defendants an opportunity 
to express their position. I do not require an answer one way 
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or the other. They may feel at liberty to decline to answer if 
they wish. 

With this understanding the Clerk will call the roll. 

The Clerk. Joseph E. McWilliams. 

Mr. St. George. No answer. 

Mr. Thompson. If it please the Court, I want to ask—I 
have listened very attentively to what your Honor said. But 
it does seem to me that there is something lacking, in this 
respect, that the defendants should have an opportunity to 
consult with their counsel before any decision so grave a4 this 
is made. 

The Court. I cannot agree with counsel. The defendants 
and their attorneys have had a week to consider this matter. 
The Court could not suppose that it has not been considered. 
As I have said, you have an opportunity to make a categorical 
answer. That is not required. I am merely giving the defend¬ 
ants an opportunity. They may decline to act if they Tjvish. 
The roll will be called. 

The Clerk. George E. Deatherage. 

Mr. Latimer. G. Austin Latimer, counsel- 

The Court. Pardon me. May I get the first name? I did 
not get your name. 

Mr. St. George. Maximilian St. George, counsel for 
E. McWilliams. I decline to answer. 

Mr. Latimer. J. Austin Latimer, counsel for 
Deatherage: No. 

The Clerk. William Dudley Pelley. 

Mr. Powers. William J. Powers, counsel for William Dujdley 
Pelley: Also no. 

The Court. I appreciate your giving your names as you 
arise. You can understand I am handicapped. I will appre¬ 
ciate it if the others will follow the course pursued by Mr. low¬ 
ers and Mr. Latimer. 

The Clerk. Edward James Smythe. 

Mr. Smythe. No, your Honor. 

The Court. You are answering for yourself, Mr. Smythe? 

Mr. Smythe. Mr. Laughlin will represent me. 
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The Court. At any rate, your answer is no? 

Mr. Smythe. Yes, sir. 

The Court. Very well. 

The Clerk. Lawrence Dennis. 

Mr. Dennis. Lawrence Dennis, as counsel per se makes no 
answer. 

The Clerk. Howard Victor Broenstrupp. 

Mr. Buckley. M. Edward Buckley, Jr., representing How¬ 
ard Victor Broenstrupp: The answer is no. 

The Clerk. Robert Edward Edmondson. 

Mr. Frey. Ethelbert B. Frey, representing Edmondson: 
Our answer is positively no. 

The Clerk. E. J. Parker Sage. 

Mr. Grant. Harry A. Grant, representing E. J. Parker Sage: 
The answer is no. 

The Clerk. William Robert Lyman, Jr. 

Miss Young. Elizabeth R. Young representing defendant 
Lyman. The answer is No. 

The Clerk. Garland L. Alderman. 

Mr. Grant. Harry A. Grant, representing Garland L. Aider- 
man. The answer is No. 

The Clerk. Gerald B. Winrod. 

Mr. E. Hilton Jackson. E. Hilton Jackson, of the firm of 
Jackson and Jackson, representing Winrod: The answer is No. 

The Clerk. Elizabeth Dilling. 

Mr. Dilling. Albert W. Dilling, representing defendant 
Dilling: The answer is No; predicated on purely legal grounds, 
your Honor. 

The Court. Very well. 

The Clerk. Charles B. Hudson. 

Mr. Myers. Frank H. Myers, representing the defendant, 
Charles B. Hudson. The answer is No. 

The Clerk. George Sylvester Vierick. 

Mr. Lindas. Ben Lindas answering for George Sylvester 
Vierick. The answer is No. 

The Clerk. Prescott F. Dennett. 

Mr. Kelly. Frank J. Kelly, representing Private Prescott F. 
Dennett. The answer is Yes. 
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The Clerk. Gerhard Wilhelm Kunze. 

Mr. Ennis. P. Bateman Ennis, representing Gerhard Wil¬ 
helm Kunze. The answer is No. 

The Clerk. August Klapprott. 

Mr. Morganston. Charles E. Morganston, representing Au¬ 
gust Klapprott. The answer is No. 

The Clerk. Herman Max Schwinn. 

Mr. Gallagher. William A. Gallagher answering for niyself 
and for Mr. Claude Thompson, associated in the defense of 
Schwinn and Diebel, defendants here. The answer is N<j>, for 
those defendants. 

The Court. You can skip Diebel. 

The Clerk. Yes, your Honor; Franz F. Ferenz. 

Mr. Bilbrey. Joseph H. Bilbrey, counsel for Franz K. Ferenz. 
The answer is No. 

The Clerk. Ernest F. Elmhurst. 

Mr. Gaudette. Orille C. Gaudette, representing defendant 
Elmhurst. The answer is No. 

The Clerk. Ellis O. Jones. 

Mr. Jones. Ellis 0. Jones, in behalf of himself. The ariswer 
is No. 

The Clerk. Eugene Nelson Sanctuary. 

Mr. Fraser. George B. Fraser and Marvin F. Bischoff, rep¬ 
resenting defendant Eugene Nelson Sanctuary. The answer is 
No. 

The Clerk. Lois DeLafayette Washburn. 

Mr. Koehne. Ira Chase Koehne, answering on behalfj and 
representing defendant, Mrs. Washburn. The answer is No. 

The Clerk. Frank W. Clark. 

Mr. Koehne. Ira Chase Koehne, answering for this defend¬ 
ant. The same answer. 

The Clerk. Peter Stahrenberg. Peter Stahrenberg. 

Mr. Stahrenberg. Evidently I am without counsel. I wish 
to withhold my answer. 

The Court. You may bring in the jury, Mr. Marshal. 

(Thereupon, the jury resumed their seats in the jury j box, 
and the following proceedings were had in the presence! and 
hearing of the jury:) 


I 

i 
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The Court. I have an important announcement to make. I 
realize that the feelings of some may be affected. I ask, how¬ 
ever, that the announcement be received in silence, and that 
there be no demonstration of any kind from anybody. I am 
sure you all will agree with me that a court proceeding should 
be conducted in an atmosphere of quiet and dignity, and that 
you will all cooperate with me in that respect. 

The announcement is this: In view of the death of Chief 
Justice Eicher in the midst of the trial of this case, and the cir¬ 
cumstances which have been developed here this morning, the 
Court feels compelled to discontinue the trial, and to formally 
declare a mistrial of the case. An order to that effect will be 
made. 

***** 

Minute entry [20153] 

December 7, 1944 

***** 

Come again the parties aforesaid, in manner as aforesaid and 
the same jury as aforesaid in this cause, the hearing of which 
was respited Thursday, November 30, 1944; whereupon a mis¬ 
trial is declared, the jury is discharged, and the case is passed. 

***** 

Motion for speedy trial [19754] 

December 29,1944 

Now comes the defendant Ellis 0. Jones, through his coun¬ 
sel, and moves the Court for a speedy trial in the above-named 
indictment. Since the Sixth Amendment insures an accused 
in a criminal case a speedy trial, defendant asks that this 
motion be heard at the earliest possible date. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 
Counsel for Defendant, Ellis 0. Jones. 


* 
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Motion for speedy trial 
February 13,1945 

Now comes the Defendant Ermest F. Elmhurst, through 
his counsel, and moves the court for a speedy trial in the 
above-entitled cause. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant, Ernest F. Elmhurst. 

* * * * * 

March 1, 1945 

WY35 LG PD-Sl New York, N. Y., 1 948A. 

Judge Goldsborough, [18342] 

U. S. District Court. 

Dear Justice Goldsborough: I am leaving New York for 
Washington this morning and want to say this for the record 
at the hearing today on the sedition case. I have no attdrney 
but am representing myself. I have already informed! the 
Department of Justice relative to this. I am demanding an 
immediate trial on all three indictments by myself or witli any 
group or I demand that these three indictments against me be 
immediately dismissed. Please make this telegram a part of 
the record. 

Edward James Smyti^e. 

* * * * « 

Proceedings before Justice Goldsborough 

March 1, 1945 [20233-20235] 

The Court. How about the third indictment? 

Mr. Laughlin. Sir? Now, on the third indictment i will 
say this: That that was returned in January 1944. Tha^ has 
been a year now, and two months. Now, there certainly is 
ample time, that year and two months; and I will say, !your 
Honor, it is particularly injurious, and the third indictment- 
applies to my client Mr. Jones, also my client Mr. Elmhurst, 
who is now necessarily absent. I speak for him. That par¬ 
ticularly in the case of Mr. Jones he is now doing a sentence 
imposed on him by a court of another jurisdiction, a Federal 

734616—17-2 


[19^52] 
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Court in California, also the State Court. It is particularly 
injurious, your Honor, to his opportunity of parole. In other 
words, it is denied outright, and it could be for no other reason 
except the pendency of the first, second, as well as the third 
indictment, because Mr. Jones is a distinguished man, and 
he is only here before this bar because he, in his judgment, 
found fault with the foreign policies of this administration. 
A man of distinction who never at any time in his long and 
honorable career had ever run afoul of the law; a former editor 
of Life Magazine. Therefore, the policy of parole, if it is not 
a sham and a farce, would certainly apply to him when the 
eligibility period arises, which under the Federal system is 
after he serves one-third of his sentence. So with these 
indictments undisposed of he cannot get parole. 

I might say on behalf of Mr. Noble, your Honor, I have not 
directed the motion as to the third indictment, although he is 
charged under the third indictment, but I say that he is abso¬ 
lutely out of the third indictment. Double jeopardy has ap¬ 
plied because over his objection the Government insisted upon 
a severance, and while the trial was in progress. That hap¬ 
pened in July 1944, and therefore the rule of jeopardy would 
apply. So I submit so far as the third indictment is concerned, 
Mr. Noble is out of that indictment. 

However, with respect to Mr. Jones I submit—and Mr. Elm¬ 
hurst—that either a date for a speedy trial be set as to them 
on the third indictment or else the indictments now be dis¬ 
missed. 

The Court. I don’t have anything to say about it. 

Mr. Rogge. The Government will have a statement to make, 
but before your Honor calls on me I would like to have your 
Honor call upon the other defendants’ counsel to see whether 
any of them have any statement they wish to make. 

The Court. All right. If any defendants’ counsel would 
like to make any statement, the Court will hear it. 

Mr. Lindas. May it please the Court, I represent Mr. Vierick. 
Mr. Vierick is under sentence. 

The Court. Is he present? 

Mr. Lindas. Yes; he is present, your Honor. He is under 
sentence now in this Court for one to four years. His tim* 
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for applying for a parole is past. He has served a year extra 
time because these indictments are pending against him. I I 
think it a crying shame. Unless they are dismissed or 
tried, something ought to be done to relieve him. We can’t 
apply for a parole because they won’t permit us to do so. We 
have applied and it has been dismissed simply because these 
indictments are pending. We sat eight months trying this 
case, your Honor, and in that whole eight months there wasn’t 
one shred of testimony introduced against him, and I think the 
Government should either dismiss the indictment or go to trial 
immediately. 

* # * # * 

[20237-20240] 

Mr. Rogge. If the Court please, the Government, of course, 
does not oppose any motion for a speedy trial on the thijrd 
indictment. There were three indictments. The secofid 
superseded the first, and the third indictment simply took tjie 
place of the first count in the second indictment, to which Jus¬ 
tice Adkins sustained a demurrer, so they are really supersed¬ 
ing indictments. 

Now, the only reasons for keeping the first two indictments 
were, (1) There were some defendants in the first two indict¬ 
ments who were not included in the third indictment, and I 
wanted the Criminal Division of the Department of Justice 
to look at the records on those particular defendants. But the 
more compelling reason for keeping them is that as a matter iof 
fairness to the defendants the Government permitted the bonds 
which they gave, either on the first or the second indictment, 
to stand as security for the third indictment. 

Now, when the third indictment came on for trial, the Gov¬ 
ernment asked that the bonds that the defendants had given 
on either the first or the second, as the case might be, be trans¬ 
ferred to the third indictment, so that the Government could 
then take such action as it saw fit on the first two; and tpe 
defendants, almost to a man, opposed that. 

Now, then, when the Government elected to go to trial pn 
the third indictment, as the Government had a right to cjlo, 
the other two cases were held on the calendar from day to day 
for the purpose of insuring the presence of the defendants, pe- 
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cause, as I have stated, they were out on bonds on one or the 
other, in many instances, of those two indictments. That is 
the reason we kept them. 

Now, I wish to challange the statements that the counsel 
have made—Laughlin in behalf of the defendant Jones, and 
Mr. Lindas in behalf of the defendant Vierick—that the only 
reason they aren’t out on parole is because of the pendency of 
those indictments. I challenge that statement, your Honor, 
and I assert that no parole board, on the basis of the records 
of those individuals, would ever give them parole. So that 
these pending indictments have nothing whatsoever to do on 
the parole question. 

But to come back to my original statement, and that is that 
the Government does not oppose the motions for a speedy 
trial on the third indictment, but I do have this observation 
to make, and also a suggestion: As your Honor knows, the trial 
of the third indictment, which resulted in a mistrial, took a 
period of several months, and I have inferred that it consid¬ 
erably interfered with the business of the District Court. I 
inferred that from one circumstance, at least. I noticed that 
from time to time there were judges from out of the District 
helping with the work here. I assume that on a retrial, even 
though the Government should make every effort to reduce 
that burden that this case would impose on the Court, never¬ 
theless it would take some time. In view of that, I make the 
suggestion to your Honor that I think your Honor should refer 
this matter to the Chief Justice of the Court, so that the Chief 
Justice, in looking over all the business of the Court, can then 
make a determination, after that consideration, as to a trial 
judge and a trial date on the third indictment. 

Mr. Laughlin. With respect to that, your Honor, I under¬ 
stand it is the practice of this Court, and I believe that the 
rules embody it—if the rules don’t specifically embody it, I 
am sure it is the practice—that the Judge sitting in Criminal 
Court No. 1- 

The Court. Mr. Laughlin, I can explain that very briefly. 

Mr. Laughlin. Very Well. 

The Court. Three years ago, I think, the Judge presiding 
in Criminal Court No. 1 was given authority to set cases down 
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for trial. There is no doubt about that. And that rule is 
still in existence. But there are several considerations—vejry 
compelling considerations—as to why I am satisfied that! I 
shouldn't act today. 

The criminal docket is very much behind. Judge Proctjor 
about three weeks ago decided that he was rather worn oijit, 
and he retired, and I was assigned to criminal court, Judge jin 
Court No. 1. At that time Judge Schweinhaut was also as¬ 
signed as a criminal judge, and he has been sitting there ever 
since. He has not been in court at all since that time, and, as 
you know, I have been engaged in a civil matter now for the 
last week, I guess, isn't it? 

Mr. Laughlin. A week ago yesterday it was. 

The Court. And there are something like 480 criminal cases 
that need to be tried. It might be that we could get a judge 
from some other part of the country to try this third indict¬ 
ment if it is to be tried again, and allow the local judges to 
continue with the local work. 

So w r hat I would have to do, it seems to me, is to take the 
matter up with general term—that is the general meeting!of 
the judges—and try to work out some practical plan for the 
disposition of this case, and of course the Court would do that, 
and I couldn't fix the trial today, I am sure. I couldn't fix the 
time of trial. It seems to me that, if it is possible to get a judge 
from some circuit that is not busy, that would be the best why 
to dispose of the matter: let him come here and try the cake, 
and let the local judges continue with their regular duties. 
***** 

[20251-20232] 

Mr. Latimer. Now, may it please your Honor, I am re¬ 
quested by a counsel, who is necessarily absent, to make a state¬ 
ment in his behalf. Maximilian J. St. George, who is counsel 
of record for defendant Joseph E. McWilliams, because j of 
illness given in detail in this letter [indicating], has requested 
me to make this statement to the Court this afternoon: 

You can tell the Court for me that in my opinion tjhe 
first two cases should be dismissed now; and the third 
case continued generally until the attorneys and their 
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clients can recover a modicum of their health; that I 
need at least four months more, and that my client needs 
six months; he is suffering from stoamch ulcers and 
is afraid of rheumatic fever, to which he was a victim 
some years ago. That statement in behalf of Mr. St. 
George and defendant Joseph E. McWilliams. 

Now, the only further remark I want to make—and I shall 
file a written motion in reference to defendant James True— 
is that I see no reason why there why should be any great 
urgency at this time. With the condition of the court's docket 
as has been stated, with the serious condition of the country 
and the war situation as it is today, with the manpower situa¬ 
tion as it is (and every juror and prospective juror must be 
drawn from the shrinking and limited manpower), I see no 
reason why there should be any rush or urgency to try this 
case at this time. I am referring, of course, to the third 
indictment. 

***** 

[20257-20259] 

Mr. Dennis. May it please the Court, I wish to interpose 
this observation for the Court's consideration: I have been 
compelled to come all the way from Massachusetts to attend 
this hearing, and if the status of this case is to be one in which 
dilatory tactics are being followed by the Government and 
hearings from time to time, it imposes a great burden on 
defendants who are living far away. The fact of bringing 
together defendants from all over the United States for trial 
in this jurisdiction is of itself of questionable constitutionality 
and certainly, I think, of dubious equity and fairness; and if 
the proceedngs are to take a course in which there are dilatory 
hearings and discussions from time to time, at which each 
defendant should be represented, it imposes a very great hard¬ 
ship, and I do think the Court should regard the constitutional 
guaranty of a speedy trial as being something more than empty 
verbiage. A prosecution and an indictment which in its very 
nature cannot be brought within the framework of Anglo Saxon 
trial by jury and in speedy fashion, should be seriously consid¬ 
ered as exposing the accused to denial of their constitutional 



right to speedy trial. I see no promise of speedy trial eitjier 
in the declarations of the Government today or in their gen¬ 
eral tone or attitude. It looks to me like they are stalling, 
and I call that to your Honor’s attention, and I call it to your 
Honor’s attention with reference to our case. 

The Court. Mr. Rogge, I don’t know whether you have a 
statement, but if you want to make one- 

Mr. Rogge. Yes, I want to answer that, if your Honor please, 
these charges of dilatory tactics. The Government was willing 
to go ahead after the death of Chief Justice Eicher on this 
record they made. 

Mr. Frey. That is not so. 

Mr. Rogge. And the defendants were unwilling to do it, sjnd 
there was only one of the 26 who consented. That one was not 
the defendant Dennis. Now, further, about dilatory tacticsL 

Mr. Dennis. We demanded our constitutional rights. 

Mr. Rogge. May I proceed without interruption, if the Cotirt 
please? 

Now, further, about the dilatory tactics, the Government 
didn’t ask for the date either a week or two weeks hence. TiTie 
Government came in here with the suggestion, if your Honor 
please, that we would agree to the motion for a speedy trial. 
The suggestion that I made to your Honor was to refer it to 
the Chief Justice for the purpose of, after looking over all jhe 
business of the Court, choosing a trial judge and setting a trial 
date. Now, that certainly is not dilatory tactics. 

The Court. That is true, and the Court just simply An¬ 
nounced to counsel that the practice which would generally be 
followed in this jurisdiction would be for the matter to be taken 
up by the general term, in all matters, and worked out. 
***** 


Motion to dismiss the Indictment 


June 14, 1945 



Comes now, Edward James Smythe, one of the defendants 
in the above-entitled criminal case, and respectfully moyes 
this Honorable Court to Dismiss the indictment herein and 
for reasons says: 
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1st. That according to the Constitution and laws of the 
United States This case has been finally heard and cannot be 
again presented to a trial jury, in that this case was presented 
to one trial jury and witnesses sworn and testimony given in 
open court and that without any legal right the jury was dis¬ 
missed and that this defendant has been once “Put in Jeopardy” 
and to try this defendant again on this indictment would be 
in violation of the (V) Fifth Amendment of the Constitution. 

2nd. That the indictment in this case has been pending since 
January 1944 and that prior thereto similar indictments were 
pending, first of which was found in July 1942 and this defend¬ 
ant has been ready for trial since the first indictment was pre¬ 
sented and he is entitled to a speedy trial and it is a violation 
of his constitutional rights to subject him to Public Ridicule 
and hold him up to the public as a law violator without afford¬ 
ing him the opportunity of a trial. 

3rd. That he is now on bail and must remain under the ju¬ 
risdiction of his bondsman until this case is finally terminated 
and that he is being embarrassed in his business and social life 
and is entitled to have this case heard or dismissed, that is to 
say, the Government has no legal right to punish this defendant 
by holding this indictment over him and causing him to suffer 
financially, to suffer mental anguish and to injure him in his 
business and social life. 

Edward James Smythe, 

Edward James Smythe, 

In Proper Person. 

* # * * * 

Motion for speedy trial 

July 31, 1945 [19751] 

Now comes the defendant Ellis 0. Jones, in proper person, 
and moves the court for a speedy trial in the above-mentioned 
indictment. 

Ellis 0. Jones, 

Ellis 0. Jones, 

20019th Street SE., 
Defendant, in Proper Person. 

* * * * » 
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Motion to dismiss 

January 14, 1946 [19167;] 

Now comes Gerald B. Winrod, one of the defendants in the 
above captioned case, and moves the Court to dismiss said in¬ 
dictment as to this defendant herein for want of prosecution. 

E. Hilton Jackson, 

E. Hilton Jackson, 

John W. Jackson, 

John W. Jackson, 

Attorneys for Defendant, 

626 Woodward Building, National 3266. \ 
***** 

i 

Motion to dismiss 

January 14, 1946 [19167] 

Now comes Lawrence Dennis, one of the defendants in tlje 
above captioned case, and moves the Court to dismiss said in¬ 
dictment as to this defendant herein for want of prosecution, j 

Lawrence Dennis, 
Lawrence Dennis, 
Germantown, Maryland . j 

***** 

Motion to dismiss 

January 25, 1946 [1S037J 

Comes now, Joseph E. McWilliams, through his attorne^, 
Maximilian J. St. George, as defendant in the above captioned 
case, and moves the Court to dismiss said indictment as to said 
defendant for want of prosecution. 

Maximilian St. George, 
Maximilian St. George, 
Attorney for Defendant Joseph E. McWilliams, j 

* * * * * i • 


Motion to dismiss 

January 28, 1946 [ 18676)] 

Comes now Robert E. Edmondson, by his attorney, E. B. 
Frey, as one of the defendants in the above-captioned cause, and 
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moves the Court to dismiss said indictments as to this defend¬ 
ant for want of prosecution. 

E. B. Frey, 

E. B. Frey, 

Attorney for Robert E. Edmondson. 

***** 

Motion to dismiss 

January 28, 1946 [19573] 

Comes now, August Klapprott, through his attorney of rec¬ 
ord, Charles E. Morganston, as one of the defendants in the 
above-captioned case, and moves the Court to dismiss said in¬ 
dictment as to this defendant for want of prosecution. 

Charles E. Morganston, 
Charles E. Morganston, 

Attorney for August Klapprott. 

***** 

Motion to dismiss 

January 30, 1946 [19493] 

Comes now, Prescott Dennett, through his attorney, Isadore 
Stern, as defendant in the above captioned case, and moves the 
Court to dismiss said indictments as to said defendant for want 
of prosecution. 

Isadore Stern, 

Isadore Stern, 

Attorney for Defendant Prescott Dennett, 

1414 Penna. Bldg., Phila., Pa. 

***** 

Answer to various motions 

February 2, 1946 [19165-19166] 

The United States of America, answering the motions of 
Gerald B. Winrod, by his counsel, E. Hilton Jackson and John 
W. Jackson, of Lawrence Dennis, pro se, of Joseph E. Mc¬ 
Williams, by his counsel, Maximilian J. St. George, of August 
Klapprott, by his counsel, Charles E. Morganston, of Robert 
E. Edmondson, by his counsel, E. B. Frey, and of all similar 
motions, states that: 
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1. The United States has at all times been ready for trial; 

2. When the case was called for trial on April 17, 1944 the 
United States was ready for trial and proceeded to trial ;| 

3. When Associate Justice James M. Proctor on December 
7, 1944, after the death of the late Chief Justice Edward C. 
Eicher, asked the defendants in open court, “Do you consent 
to the trial continuing with another judge presiding?”^ all 
of the defendants, with one exception, refused to consent. [The 
United States was ready to proceed with the trial before another 
judge; 

4. When the case came on in March, 1945, on a motion of 
one of the defendants for a speedy trial, which motion jwas 
subsequently withdrawn, the United States was ready for trial. 
The defendants, on the contrary, opposed the setting of a 
date; 

5. The United States has since been ready for trial. 

6. The United States further advises the Court that it (has 
gathered, and is now gathering, evidence pertaining to this 
case in Germany. 

0. John Rogge, 

Special Assistant to the Attorney General. 

* » * * * 

I 
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Motion to dismiss 

February 8, 1946 [18^31] 

Comes now, Edward James Smythe and respectfully mcjves 
this Honorable Court to dismiss the above entitled indictments 
and for reasons says: 

First. That he, the defendant, has been once placed in Jeop¬ 
ardy under the above entitle indictments and cannot again 
be so placed in jeopardy. 

Second. That the Government has failed to diligently prose¬ 
cute under said indictments and that this defendant has b^en 
and is being denied a Constitutional Right, to-wit, the Ri£ht 
to a Speedy Trial. 

Third. The Government after about eight months trial 
failed to produce any testimony against this defendant £nd 
has openly admitted that there is little chance that the evi- 
cence they have will support a conviction and that any evidence 

I 
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of acts committed after the indictment was returned will be 
incompetent to support the indictment. 

Edward James Smythe. 

Edward James Smythe. 

February 8, 1946 [18332-18336] 

Memorandum in support of motion to dismiss 

If Your Honor please I w*ish first to say that I am not an at¬ 
torney trained in the methods of presenting legal arguments in 
courts, but I do believe that I understand what is, and what is 
not justice, as guaranteed by the Constitution of the United 
States and while that Great Jewel has been labeled, or I might 
say libeled and maliciously defamed by its enemies seeking 
dictatorial powers as a relic of the Horse and Buggy Age, yet 
I believe that it is still the Supreme Law of the Land and so 
believing I am basing my argument for the dismissal on the 
Constitution and Laws of the United States. 

This argument is divided into three topics, First the right 
to a Speedy and Public Trial, second, the question of FORMER 
JEOPARDY and last the facts that there is now and never 
was any basis for the indictment in this case and it was purely 
a political move to obtain votes in a Presidential Election. 

Right to a Speedy Trial 

Under the VI Amendment to the Constitution: “In all 
criminal prosecutions the accused Shall enjoy the Right to a 
Speedy and public trial.” 

In this matter there were three indictments, the Learned 
Prosecutor either did not know the law or either made the 
attempt to smear the defendants with a lot of dirty publicity 
as this case was tried more in the Press and over the Radio than 
in a court of law. 

The first indictment was returned into open court July 23rd, 
1942, and since that day now nearly four years have gone by 
and the case is still pending and the defendants are still suf¬ 
fering the humiliation and embarrassment of such unwarranted 
and dirty publicity as has never before been given a criminal 
case in any court of this land. Such men as Walter Lipsky, 
alias Walter Winchell, continually broadcast the fact that this 
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defendant is one of the indicted persons in the SEDITION 
cases pending in the District Court of the United States anji 
almost daily some Yellow Scandal Sheet brings before the pub¬ 
lic that the Sedition trial is still pending and with insinuations 
that some great new facts will startle the public, when in truth 
and in fact there is not now nor never was the slightest founda¬ 
tion for any of these indictments. The Laws of this Great 
Land make free speech and a free press the backbone of our 
liberty and while these indictments are pending the scandal 
mongers have a legal right to keep the case before the public 
without fear of a liebel suit, however, the defendant have ja 
right guaranteed by the Constitution and when the word Shall 
is used in connection with the right to a speedy trial the framers 
of the Constitution did not mean perhaps, maybe, or if the 
Government saw fit. They meant the word Shall to be a com¬ 
mand and this defendant now asked this Court has this coni- 
mand been carried out by the Government? 

If Your Honor pleases I demand the dismissal of this case 
against me, because the Government has not acted in godd 
faith; has deliberatedly defamed the defendants herein and js 
now stalling merely to hold the defendants in this case up io 
public Ridicule and scorn. There is not another case on this 
Court’s docket which has been pending since July 1942, so I 
am informed and why should this case be an exception? 

Is it possible that the Government is not ready for trial? 
They answered ready some two years ago. The Government 
has spent, thrown away, I am told over two million dollars in 
collecting evidence in this matter. The Government has un¬ 
limited funds; has thousands of able investigators; thousands 
of prosecutors and this Court has some nine or ten Judges arid 
there is no reason why this case should be stalled from year to 
year, unless it was instigated and pushed around simply to eih- 
barrass and humiliate or to blackmail the defendants into d|> 
ing or refraining from doing things they would otherwise do 
but from this fear of their Government. 

Your Honor I am in business, I have a family and friends, 
and I am embarrassed Socially and in Business and I request 
that this burden be lifted from my shoulders. 

♦ * * ♦ ♦ 

i 

I 

i 
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Lack of Any Evidence To Support the Indictment 

During the trial of this case the Government spent months 
putting on testimony and had about concluded it testimony 
as I understand it, and out of the entire mass of evidence there 
was not sufficient testimony to hold a single defendant, and 
after that Supreme Court Case the Government tried every 
way to get a mistrial so that it could go on another fishing 
expedition and I understand that Mr. Roggie and his investi¬ 
gators have spent another million of the peoples’ money 
travelling all over America and to foreign lands and I venture 
to say they have found no evidence which connect this defend¬ 
ant with any sedition or conspiracy as there is now and never 
was any such evidence. 

These indictments were the result of a political frame-up, 
solely to get votes in a Presidential election, the first was found 
in July 1942 and set for trial before the last election. It was 
a MUST from the Dictator to bring into the Democratic Party 
of the New Deal the Negro, Jewish and Communist, to please 
Sidney Heilman, and to put in the White House a man who 
Forgot the Navy at Pearl Harbor, Sold us down the River to 
England, and secretly turned over to Communistic Russia 
a stepping stone to our Western Gates, Kurle Islands, and now 
that the savior of America has gone and does not need the 
Communist votes there is no reason why those who have fought 
against Communism and other encroachments on American 
Liberty and Free Enterprise should be further persecuted. 

I honestly believe that Your Honor is a great Jurist and that 
he will not sanction the great wrong that has befallen me in 
this case to continue and that he will order the indictments 
dismissed. 

Respectfully submitted, 

Edward James Smythe. 

Edward James Smythe. 

[20262-20267] 

Partial transcript of hearing before Chief Justice Laws 
Friday, February 8,1946 

The above-entitled matter came on for hearing at 10:00 
o’clock a. m., Friday, February 8, 1946, in The District Court 
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of the United States for the District of Columbia in the Court 
House in the City of Washington, District of Columbia. 

***** 

The Court. Counsel, I think, have been heard. Mr. Rogge? 

Mr. Rogge. May it please the Court, there is only abofit 
one thing with which I can agree with counsel on the other 
side, and that is the statement, or issue, as to whether in the 
third indictment you should dismiss it for lack of prosecution. 

It is true that there is a motion for a speedy trial, but thatjis 
as to the second indictment, and I repeat that the only reason 
they are holding it is for the convenience of the defendants po 
that defendants in this indictment and also the third need npt 
make new bond, and the Government in answer to those two 
motions to dismiss, cannot afford to nolle prosse as to any of 
the defendants in the first indictment who are not in the third 
indictment and also as to any defendant in the third indict¬ 
ment who has no bond. 

I want to make one slight correction about what Mr. Jackson 
said. It is true the second indictment came on and one couijit 
was bad, but it was held that the second count was good, arid 
at that time the Court asked counsel if there were any of them 
who wanted to go to trial on the second count. Had any pf 
them said they wanted to go to trial the Court would have set 
a trial date. 

The Government took another look at the situation whicjh 
resulted in the third indictment, which is really the one we 
are talking about, and it came down in January, and thje 
Government was ready and went to trial. I see no such basis 
for dismissal for want of prosecution. They are talking about 
four years. There is no such thing. It has been pending since 
January 1944, and it went to trial and proceeded until the 
unfortunate death of Chief Justice Eicher, and then Justice 
Proctor asked if they were ready to go ahead, which the Gov¬ 
ernment was ready to do, and it is my recollection of whajt 
took place that there were but two defendants who made the 
motion for speedy trial of the case; the others did not want 
to do it. 

The Court. Just a minute; I will rule on that later; if evi¬ 
dence is to be taken, Mr. Dennis, I will give you an opportunity}. 


I 
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Mr. Rogge. Now, some reference was made to the criminal 
rules by Mr. Jackson. Those rules are not yet in effect. I 
might also say to your Honor that there was an occasion when 
I referred to those rules, which have since been drafted, that 
we have a pretrial conference, and there was a loud clamor 
from these gentlemen that those rules were not in effect. I see 
no excellent reason for dismissal. 

The Court. You do not doubt the inherent authority of the 
Court to dismiss? 

Mr. Rogge. It would not surprise me if you have. 

The Court. If you want to submit an authority I will con¬ 
sider it. 

Mr. Rogge. I do not challenge that. I know the Courts have 
wide powers. I, myself, at times have relied on them. 

The Court. Mr. Rogge, are you in position to tell me now 
as to whether you expect and wish to prosecute this case? 

Mr. Rogge. What I would like to have your Honor do on 
that point is this, and I ask it in view of the fact that no mo¬ 
tion has been made for a speedy trial in the third indictment, 
not a single motion, I would like to have your Honor do this: 
I would like to have your Honor give the Government a rea¬ 
sonable time, a reasonable amount of time, to answer it. I 
wish your Honor would make that two weeks, at which time 
the Government is asked to answer, “Does the Government 
want to go ahead.” 

Mr. Dennis. I move the dismissal. 

The Court. Just a minute. I think I would like to have 
the benefit of the judgment of their convictions at a reasonably 
early date. Of course, the case is old and, of course, it is true 
that this is the only case on the calendar that has not been 
given a date this year and, of course, as you know, we have 
a tremendous problem of appointed counsel in the case—we 
have had a bill in Congress, as I understand it, for several 
months to compensate those who were appointed—but I do 
think, if the Government doesn’t move to set it down, the Court 
should do it himself. 

Mr. Rogge. I agree with you. 

The Court. I did not set it down, and it was not the Assign¬ 
ment Commissioner’s fault, but my fault. I did not think 
it was fair to take counsel away from their business for eight 



months and not compensate them; nevertheless, I understand 
there has been a bill brought in Congress to compensate theifci. 
I do not know where to turn for counsel. It is my full responsi¬ 
bility for not setting it down, and I might as well state that 
to counsel, if there is any mistake that is my responsibility. 
As far as moving is concerned, that is your matter, but I will 
take it under advisement. 

If you want to tell me about your attitude about prosecu¬ 
tion I would like to know it, and if you don’t want to do it 
I will rule without it. 

Mr. Rogge. I would like to amplify my answer a little jx) 
say this, that I am ready to proceed, as I said, with my open¬ 
ing statement and ready to call witnesses. However, after 
reconsidering certain Supreme Court decisions in the light of 
the Keegan case, not that the indictment is not sufficient, I 
think it is, but whether the Supreme Court would sustain jt, 
I don’t know whether I should. 

The Court. Mr. Rogge, that is frank but, on the other hand, 
it is not, in my mind, the answer the Court really ought to 
have. When I take this matter under advisement to dismiss 
I must recognize that the case has been pending for a lor^g 
period of time. I have to recognize the fact that a good maijy 
of these defendants are from out of town. I have to recognise 
that it is probably my duty as Presiding Judge in Criminal 
Court No. 1 to set the case down for hearing. 

Mr. Rogge. I agree with you, your Honor. 

The Court. And in that connection I have to consider tljie 
problem of appointing counsel. I cannot take young men right 
out of law school and appoint them in this case; I think\I 
would be remiss in my duty if I did it, and I do not think I ca|n 
ask counsel who were in it for eight or nine months to take jit 
over again. If you tell me that you are ready to go ahe^d 
but are not sure whether you want to, or not, isn’t the kinjd 
of answer I should have. If you don’t want to give it to ffie 
you don’t have to, but I will give you two weeks to answer. 

Mr. Rogge. I do want to give you an answer, but I wou(d 
rather have three weeks than two. 

The Court. It might take me three weeks to think about 
it. I will give you two and you can gamble on the other, arid 

734616—47-3 



30 


they may have the same time. This is not a curbstone matter, 
but one of importance. I will give you two weeks but it may 
take three weeks. Do it in writing so the other counsel may 
know what it is. 

Mr. Rogge. If the Court please, it is my desire to answer 
the Court’s question, and I want to answer it in writing, and 
counsel will get copies of that answer. If the Court please, 
I shall try to have the Department have that answer in in 
two weeks, but I know your Honor appreciates that a large 
issue is involved here and it might take a little longer to get 
the answer in. 

The Court. But it is important at the same time to answer 
it, and answer it directly. All right, I won’t be able to decide 
it in less than two weeks. 

*#*■** 

Reply and offer of proof by Lawrence Dennis, pro se, rebutting 
plaintiff's“Answer to various motions” 

February 15, 1946 [18434-18439] 

Lawrence Dennis, a defendant in this cause, acting as his own 
counsel, rebutting plaintiff’s answer to his motion for a dis¬ 
missal for want of prosecution, said answer having been made 
in a six point written answer and in the course of oral argument 
in Court on January 25 and February 8, now states that: 

1. In respect to the above-mentioned motion issue has now 
been joined on certain elementary questions of fact, wherefore 
the Court should hear testimony to resolve these issues before 
passing on said motion, unless the Court feels warranted, as 
this defendant,contends it is, forthwith to dismiss the indict¬ 
ment on the one and sufficient ground of a fourteen months 
delay since a mistrial was declared on December 7, 1944. 

2. The legal issues involved are elementary: the defendants’ 
rights to a speedy trial and due process in the handling of the 
case. The Court’s discretionary power to dismiss the indict¬ 
ment on motion of the defendants for want of prosecution is 
clearly stated in Rule 48 of D. C. Criminal Procedure and the 
underlying principles are fully stated in Ex parte Altman, 34 
Fed. Sup. 196. Plaintiff in oral argument indicated that the 
Government did not question the Court’s discretionary right 
to dismiss for want of prosecution. 
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3. The proposition, then, which defendant advances and 
plaintiff opposes is that the Court should dismiss for wani of 
prosecution. In opposition, plaintiff has stated certain propo¬ 
sitions, one of which is highly questionable—“the United States 
has at all times been ready for trial,” another of which is totally 
false, being nothing less than a deliberate lie, known by the Gov¬ 
ernment attorney who signed the answer to be false, the state¬ 
ment that “The defendants, on the contrary, opposed the get¬ 
ting of a trial date;” and two other propositions, each of which 
is completely irrelevant. Clearly, if the Court is to give con¬ 
sideration to the plaintiff’s answer, the Court must hear testi¬ 
mony to determine the truth or falsity of the proposition^ in 
Plaintiff’s answer herein branded as questionable or downright 
lies. 

As to this defendant’s charge that the plaintiff’s answer 
contains a false statement, he offers the court record of ^he 
proceeding in March 1945, and several attorneys who wfere 
then in court most of whom will probably be in court at the 
next hearing. 

As to the debatable issue of fact partly and of opinion partly 
as to whether the Government has been ready at all times jfor 
trial, it is urged upon the Court that testimony as well las 
reference to the record will be necessary if the Court is not 
disposed to dismiss forthwith on the ground of delay alone. ! 

This defendant advances the proposition that the Govern¬ 
ment’s handling of this case has been arbitrary, capriciojus, 
lacking in due diligence to bring the case to trial and generally 
not due process. He holds that the time factor alone, or tfhe 
fourteen months delay proves up to the hilt the proposition 
just stated. But if the Court should deem it necessary, before 
agreeing with this proposition, and therefore dismissing, |to 
take into consideration all the circumstances, then, the Cohrt 
must not only look at the record but it must also hear testimony, 
giving the defendant the opportunity to cross examine as hos¬ 
tile witnesses certain government officials who are responsible 
for the handling of the case. 

Specifically and concretely, for its guidance in exercising its 
discretionary power to dismiss for want of prosecution and for 
the making of a record for the defendants, the Court must hear 
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testimony by those responsible as to why they did not bring 
the case to trial within a reasonable time, certainly within 
three to six months after the mistrial. The essence of due 
process is that procedure be according to precedent and rule 
except when and where special reasons force another course. 
The essence of arbitrary and capricious abuse of power is 
procedure contrary to precedent and rules combined with a 
failure, refusal or inability to give reasons for irregular pro¬ 
cedure. 

The court must inquire into the question why there has been 
this delay, depriving the defendants of their constitutional 
right to a speedy trial and due process. The implied answer 
to the plaintiff, the substance of which is that the Government 
has always been ready for trial but the defendants would not 
let the Government go to trial, is not only false and perverse 
but an insult to the Court. 

It is conceivable that the Government in a criminal case 
might have reasons for a long delay in bringing a case to trial, 
such as the illness or disappearance of key witnesses or the 
• unavailable state of certain evidence or the flight of defendants. 
But the reason given under paragraph 6 of the Government’s 
answer that it was and still is looking for evidence is never 
under any circumstances a reason for delay. Presumably, 
there is sufficient evidence for trial on the filing of the indict¬ 
ment. To hold up a trial while the Government hunts for 
‘ more evidence, is the quintessence of the arbitrary, capricious 
and denial of due process. 

Briefly, the reasons, if any—and there must be some, good 
or bad—for the delay in this case present issues of fact as well 
as of law for the Court’s discretion and evaluation. These 
issues call for a hearing, under oath, of the following Govern¬ 
ment officials as opponents of the defendants making the mo¬ 
tion for a speedy trial: 

a. The Attorney General of the United States or some one 
designated by him to speak for him in this matter. 

b. The Assignment Commissioner of the District Court. 

c. Special Assistant to the Attorney General O. J. Rogge. 

This defendant will call as his own witness for whom he 

will vouch and not ask to impeach, as he might have to in 
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cross-examination of witnesses for the opposition, Roger Bald¬ 
win, head of the American Civil Liberties Union, to whom 
Attorney General Tom Clark stated last autumn that the 
Sedition Case was dead, the only problem being that of how 
to get the corpse out of the room. If the Attorney General 
made such a statement to a responsible person inquiring about 
the case in the public interest, the Attorney General cannot 
truthfully say now, as the plaintiff has stated in its answer 
and in open court that it has been ready for trial. Certainly, 
circumstances indicate that the Attorney General’s statement 
to Roger Baldwin was in accordance with the truth and not 
the reply to defendant’s motion. These are questions of fact. 
The Court must hear evidence before it can properly deny thje 
motion to dismiss. 

4. A further issue of fact on which testimony by 0. John 
Rogge is needed for an informed judgment by the Court is 
raised by the repeated statements, both to the press and orally 
in open court, though not, as candor and propriety require^, 
in the written answer of the Government to the motions tp 
dismiss, to the general effect, using 0. John Rogge’s own wordjs 
to James A. Wechsler, P. M. Reporter, whose brother is under¬ 
stood to be an attorney in the Department of Justice associated 
with the case, 

We face a real dilemma and we may as well admit it. 
There is real doubt as to whether we can proceed under 
the law in the light of what the Supreme Court has said. 

If the plaintiff expresses such doubt as to his cause, how 
can he say in good faith that he is ready for trial? 

The Court may properly take the position that in this hear]- 
ing or in passing on this motion to dismiss it should not concern 
itself with the merits of the prosecution case, leaving that issue 
for subsequent consideration on motions to dismiss or to quash 
the indictment in preliminary hearings for a new trial, should 
such hearings be held, which would seem an unnecessary and 
regrettable waste of the Court’s time and the people’s money. 
But the Court may and should deem itself called up to inquire 
fully into the state of mind and intent of the Attorney Genera} 
and his assistant in charge of the Sedition Trial project as to 
this case which has been in the District Court of the District! 
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of Columbia for now going on five years and which has not 
added to the lustre of this Court. If the project director in 
this ill-conceived and ill-fated enterprise expresses publicly 
a lack of confidence in the legality of his cause under the 
Supreme Court’s rulings, which, notwithstanding 0. John 
Rogge’s statement in open court that the Supreme Court’s rul¬ 
ing was “erroneous,” is still the law of the land, then the Court 
having jurisdiction and now having before it a motion to dis¬ 
miss for want of prosecution should have no alternative but 
to conclude that the plaintiff is not and never will be ready 
for trial unless and until the Supreme Court reverses itself 
favorably to the plaintiff’s cause. The Court surely does not 
need to be told that it would be arbitrary and capricious and 
not due process to allow the case in Criminal 73,086 to remain 
pending indefinitely in the hope that the Supreme Court may 
reverse itself in a way to sustain the prosecution theory in 
this cause. 

This defendant might not have been in order in trying to 
argue in this hearing the merits of the indictment, but the Court 
is bound to take judicial cognizance of 0. John Rogge’s, the 
project director’s, statements in the press and in open court 
about the legality of his case as having a bearing on the issue 
project director’s statements in the press and in open court 
of the Government’s readiness for trial, now or ever. Obvi¬ 
ously, he could never ask a jury to convict on a case about the 
legality of which he has expressed publicly his doubts in the 
light of Supreme Court decisions. 

5. This defendant, therefore, asks the Court either to dis¬ 
miss on the basis of the time factor or delay alone and forthwith 
or else to allow him to call as his witness Roger Baldwin and 
to call as the Court’s witness for cross-examination by the 
defendant the Attorney General, the Assignment Commis¬ 
sioner, the Special Assistant in charge of this Project, 0. John 
Rogge and any other Government officials whose testimony 
might throw light on the reasons for the unprecedented delay 
and irregular handling of this case. 

February 14,1946. T _ 

Lawrence Dennis, 

Pro se. 

* * * • * 




Motion to dismiss indictment 


February 15, 1946 [19503] 

Comes now the defendant Gerhard Wilhelm Kunze, one of 
the defendants herein, by his attorney, P. Bateman Ennis, and 
moves this Honorable Court to dismiss the herein cause of 
action for want of prosecution. 

P. Bateman Ennis, 

P. Bateman Ennis, 

8J+J+ Shoreham Bldg., Washington 5, D. C. 

Attorney jor Gehard Wilhelm Kunze. 


i 
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Motion to dismiss 


February 21, 1946 [18161] 

Comes now, George E. Deatherage, a defendant in the above 
captioned case, and moves the Court to dismiss said indict¬ 
ment as to this defendant herein for want of prosecution. 

J. Austin Latimer, 

J. Austin Latimer, 

Attorney jor Defendant George E. Deatheragb. 


Motion to dismiss 

February 28, 1946 [19861-19864] 

i 

Come now the defendants named therein, to wit, Loisjde 
Lafayette Washburn and Frank W. Clark, by their counsel Ira 
Chase Koehne and his local associate M. Edward Buckley. |Jr., 
without prejudice to their questioned jurisdiction of tHeir 
persons by this Court in said 3rd case, and join in the motion 
herein to dismiss of defendant Winrod, and present the fol¬ 
lowing additional grounds for such dismissal; 

1. The indictment in the 2nd case, drawn under the prose¬ 
cution of W. P. Maloney, a Special Assistant of the then At¬ 
torney General of the United States, whom the United States 
Supreme Court in Viereck v. U. S ., 318 U. S. 236, 248 in effect 
characterized as “Foul Blow” Maloney, and who, in the draft 
of said indictment, seemed to merit said characterization; jits 
paragraph 4 charges that the defendants it names and othjers 
published alleged seditious matter in publications previously 
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named “and the Congressional Record.” In the light of 44 
U. S. C. 181 providing for the public printing of the Con¬ 
gressional Record, and “that it shall be substantially a verba- 
tum report of proceedings of Congress,” said indictment aver¬ 
ment is a purported charge against Congress of crime from 
which its members are exempt by our Constitution, Art. 1, Sec. 
6, which also warrants that “for any Speech or Debate, in 
either House, they shall not be questioned in any other Place,” 
which was also violated by said indictment charge; 

Whereby the Executive Department of our National Govern¬ 
ment, represented by its agents, said Maloney and his asso¬ 
ciates, so abused the Grand Jury proceedings of this Honorable 
Court by unlawfully, unjustly and falsely thus accusing Con¬ 
gress to thereby tend to lower it in public esteem and unlaw¬ 
fully encroach upon its power of exercising its own will in 
legislative matters by thus attempting to have the same exer¬ 
cised pursuant to the will of said Executive Department, in 
violation typically of Kilboum v. Thompson, 103 U. S. 168, 
190-191, Myers v. U. S. 272 U. S. 52, and Springer v. Philip¬ 
pine Islands, 277 U. S. 189,201, and to the subtantial prejudice 
of movants. 

2. That in the purported indictment in said 3rd case, said 
Executive Department, represented by 0. John Rogge, a 
Special Assistant to the Attorney General, who, with his as¬ 
sociates, had charge in said case of the Grand Jury proceedings 
of this Honorable Court, unlawfully drew said indictment and 
Bill of Particulars pages 2 to 6 and 22, to affect Ambassadors, 
other public Ministers and Consuls of whom the Supreme Court 
of the United States has original Jurisdiction under our Con¬ 
stitution Art. Ill, Sec. 2, clause 2, with the intent and purpose 
or effect of thereby rendering this Honorable Court liable to 
substantial embarrassment, and to the substantial prejudice 
of movants as long as they may be forced unlawfully to act 
as parties hereto only because they are parties to and under 
the privilege and protection of this Court in said 2nd case; 

Wherefore, this Court is without jurisdiction and judicial 
power in said 3rd case. 

3. The averments of paragraphs 1 and 2 hereof are adopted 
as a part hereof, and movants further aver that any trial upon 
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either or both 2nd and 3rd cases would inflict on each of movf 
ants cruel and unusual punishment additional to that stated 
in paragraph 4 hereof, because said and other grave prejudicial 
defects in each of said indictments are each foul blows drafted 
therein with the intent and purpose or have the natural effect 
and liability of subjecting movants to successive protracted 
trials upon the same and on new additional indictments “cor¬ 
rective” of said defects, and whose great hardship and physical 
and mental strain would at least further inflict upon each of 
movants cruel and unusual punishment, in violation off 
the rights of each movant under the 8th Constitutionajl 
Amendment. 

4. That against repeated protests and exceptions of each of 
movants they have not been arrested and required to give bonji 
under said 3rd case but have been wrongfully and unlawfully 
deprived of the right to resort to habeas corpus, which writ hajs 
as to them in said 3rd case been unlawfully suspended, by 
which writ they could otherwise lawfully have had tried out 
their just and lawful claim to immunity from said arrest and 
giving of bond in said 3rd case because they each are under 
the privilege and protection of the Court in said 2nd case; but 
to the contrary each movants have been unjustly and unlaw¬ 
fully been forced to undergo the ordeal and great hardship anli 
mental and physical strain, against their oft repeated objections 
and exceptions, of about eight months of trial of said 3rd cause, 
resulting in a mistrial through the death of the trial justice, 
without any incriminating evidence being adduced against 
them or either of them, all in violation of each of their rights 
under our Constitution Art. 1, Sec. 9, clause 2, and 8th Amend¬ 
ment, last clause; and that to preclude further such inflictions 
the same should be dismissed and the stain and stigma thereof 
be thus blotted out. 

5. That each and all of the aforesaid grave matters would 
doubtless not have occurred or arisen had the United States 
Attorney for the District of Columbia and his staff not beep, 
in the 1st, 2nd and 3rd cases unlawfully displaced and thefx 
official duties and functions usurped by those stated in para¬ 
graphs 1 and 2 hereof, whose averments are hereby adopted as 
a part hereof, which displacement and usurpation being from 
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their lawful duty of conducting each of said three criminal 
prosecutions required by 1940 D. C. Code 23-101, and from 
attending the Criminal Court and performing all the duties 
required of them by law in relation to its criminal business, 
required by 1940 D. C. Code 11-323, and by 23-102 requiring 
the D. C. Court of Appeals to pass upon which of two prose¬ 
cuting officers should function; 

That the United States Attorney for the District of Colum¬ 
bia, and his staff, are judicial officers, while the Attorney Gen¬ 
eral and his assistants stated in paragraph 1 and 2 hereof are 
each Executive officers; that said usurpation was an unlawful 
encroachment of the Executive upon the Judicial Department 
prohibited by Art. 4, Sec. 4 of our Constitution, and denies to 
movants due process of law without which they cannot be 
lawfully deprived of their liberty and property, as per the 5th 
Constitutional Amendment, and the existence of each of these 
cases upon the dockets of this Court, as well as the prosecution 
thereof, or prospective such prosecution, inflicts upon movants 
cruel and unusual punishment, violative of the 8th such 
Amendment, by the ordeal of protracted mental and physical 
strain incident thereto, which can be productive of no lawful 
result since this Court, by reason of said usurpation and dis¬ 
placement is not lawfully constituted to try said causes, and 
its acts therein would be void typically under Johnson v. 
Zerbst, 304 U. S. 458; 

That each of the purported indictments in these causes are 
not lawful indictments required by our 5th Constitutional 
Amendment, because the Executive Department unlawfully 
encroached upon and usurped the powers of, and displaced the, 
judicial officers of this Court before the Grand Juries which 
purportedly returned the same, and unlawfully misdrafted the 
same as averred in paragraphs 1 and 2 hereof; and the author¬ 
ity which purports to authorize such usurpation and displace¬ 
ment is void as violative of our Constitution Art. 4, Sec. 4, and 
the typical authorities cited at about the end of paragraph 1 
hereof. 

While each of these said indictments were signed by the 
United States Attorney for the District of Columbia, he did so 
undoubtedly purely as an accommodation endorser, and the 
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same cannot lawfully condone said displacement and usurpa 
tion. 

Wherefore, dismissal is the only just remedy for these ex¬ 
traordinarily unlawful cases, and such action is urged. 


Ira Chase Koehne, 

Ira Chase Koehne, 

M. Edward Buckley, Jr., 

M. Edward Btjckley, Jr., 

Attorneys for Movants. \ 

***** 

Motion for time 

March 1, 1946 [17978-1799^] 

Now comes the United States of America and requests tHe 
Court to postpone its ruling on the various motions to dismiss 
in the above-entitled case for a period of at least thirty days 
in order to permit the Government sufficient time to interview 
certain witnesses in Germany and to examine the files of certain 
Nazi agencies in Germany, and in support of this motion, al¬ 
leges that: 

1. The following persons, on the following dates received 
from Edward H. Hunter until his death on June 14, 1945, and 
after him his secretary, Evelyn. Tankard, the following 
amounts: 


Persons receiving money 

Dates 

Amounts 

i 

Elizabeth Dilling... 

August 4,1942. 

$750j00 


Jan. 6.1943 . 

350.00 


Feb. 2,1943. 

300.00 


March 4,1943. 

300.00 


MayS, 1943.. 

300,00 


June 4,1943. 

300J00 


July 1,1943.. 

300.00 


August 2, 1943. 

300.00 


Sept. 1, 1943. 

300i00 


Nov. 3,1943.. 

300.00 


Dec. 1,1943. 

300| 00 


Jan. 6, 1944. 

300|00 


Feb. 1, 1944.. 

300.00 


March 6, 1944. 

300i 00 


April 5,1944. 

300100 


May 4,1944. 

300,00 


June 2,1944. 

300i00 


July 6, 1944. 

300|00 


August 1,1944. 

300 00 


Sept. 1,1944. 

325100 


October 3, 1944. 

325100 


Nov. 1,1944.. 

325|00 


Dec. 6,1944... 

325100 
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Persons receiving money 

Dates 

Amounts 

'RHrdhftf.h Dflllqg... .. . 

Jan. 4,1945. 

$300.00 


Feb. 1, 1945. 

300.00 


March 2,1945. 

300.00 


April 3,1945. 

300.00 


May 2,1945. 



June 1,1945. 

300.00 


July 5,1945. 

300.00 


August 2,1945. 

300.00 


Sept. 1,1945. 

300.00 


October 3,1945. 

300.00 

Total _ _ _ 


10,500.00 

Robert E. Edmondson, through his wife, Marian L. 

Jan. 6,1943... 

300.00 

Edmondson. 

Feb. 2,1943. 

100.00 


March 4,1943. 

200.00 


May 5,1943. 



June 4,1943. 

200.00 


July 1,1943. 

200.00 


August 2,1943. 



Sept. 1,1943. 



October 4, 1943. 



Nov. 3,1943. 

Wjj. *5 


Dec. 1, 1943. 

210.00 


Jan. 6,1944. 

200.00 


Feb. 1,1944. 

200.00 


March 6,1944. 

200.00 


April 5,1944. 

400.00 


May 4,1944. 



June 2,1944. 

200.00 


July 6,1944. 



August 1,1944. 

200.00 


Sept. 1,1944. 



October 3, 1944. 



Nov. 1, 1944. 



Dec. 6,1944. 

220.00 


Jan. 4,1945. 

200.00 


Feb. 1.1945. 



March 2, 1945. 

200.00 


April 3,1945. 



June 1,1945. 



July 5,1945. 

200.00 


August 2,1945. 



Sept. 1,1945. 



October 3, 1945. 

200.00 

Total_ 


6,530.00 

James True, through his wife. Marguerite B. Neale... 

Jan. 6,1943. 

150.00 


Feb. 2,1943. 

100.00 


March 4,1943. 

100.00 


May 5,1943. 

100.00 


June 4,1943. 

100.00 


July 1,1943. 

100.00 


Aug. 2,1943. 

100.00 


Sept. 1,1943. 

100.00 


Oct. 4.1943. 

100.00 


Nov. 3,1943. 

100.00 


Doc. 1,1943. 

100.00 
















































































Persons receiving money 


Dates 


James True, through his wife, Marquerite B. Neale... Jan. 6,1944. $ 100 .00 

Feb. 1,1944. 100.00 

March 6,1944. 100-00 

April 5,1944. 100.00 

May 4,1944. 101.00 

June 2,1944. 100-00 

July 6,1944. 100.00 

August 1,1944___ 106.00 

Sept. 1,1944. 100.00 

Oct. 3,1944. loj). 00 

Nov. 1,1944. lOp.OO 

Dec. 6,1944. 120 .00 

Jan. 4,1945. loO.OO 

Feb. 1,1945. lo4.00 

March 2,1945. 10p. 00 

April 3,1945. 104 . 00 

May 2,1945. 100.00 

June 1,1945. 106.00 

July 5.1945. lOp.OO 

August 2,1945. 100.00 

Sept. 1,1945. 1O0.00 

Oct. 3,1945. 10(j». 00 

"" I 

Total. 3,370.00 


Charles B. Hudson. Jan. 6,1943. 10Q. 00 

April 15,1943. 50.00 

June 4,1943. 5Q.00 

July 1,1943. 54.00 

August 2,1943. 50.00 

Sept. 1,1943 . 50.00 

Nov. 3,1943 . 54.00 

Dec. 1,1943. 54.00 

Jan. 6,1944 . 50.00 

March 6,1944. 30.00 

April 5,1944. SO.00 

May 4,1944 . 5Q.00 

June 2,1944. 54.00 

July 6,1944. 100.00 

August 1,1944. 74.00 

Sept. 1,1944 . 5(|.00 

October 3,1944 . 75.00 

Nov. 1,1944. 54 .OO 

Dec. 6,1944. 60.00 

Jan. 4,1945 . 54-00 

Feb. 1,1945. 54.00 

March 2.1945. SOL 00 

April 3,1945 . 54 00 

May 2,1945 . 50.00 

June 1,1945. 50,00 

July 5,1945 . 50i Op 

August 2,1945. 50i 00 

Sept. 1,1945 . 250100 
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Persons receiving money 

Dates 


g. J_ Owner _ __ 

Jan. 6,1943. 

$50.00 


April 15,1943... 

25.00 


June 4,1943.. 

25.00 


August 2,1943. 

25.00 


Sept. 1,1943. 

25.00 


Nov. 3,1943. 

50.00 


Jan. 6,1944.... 

25.00 


Feb. 1,1944... 

25.00 


March 6,1944. 

25.00 


April 5, 1944. 

25.00 

E. J. Gamer’s widow, Georgia L. Gamer. 

June 2,1944. 

25.00 


July 6 , 1944. 

25.00 


Aug. 1,1944. 

50.00 


Sept. 1,1944__ 

25.00 


Oct. 3,1944. 

25.00 


Nov. 1, 1944... 

25.00 


Dec. 6 , 1944. 

50.00 


Jan. 4, 1945. 

25.00 


Feb. 1, 1945. 

50.00 


April 3, 1945. 

25.00 


May 2.1945. 

25.90 


July 5,1945. 

25.00 


Aug. 2, 1945. 

75.00 

Total.-. 


750.00 

Ralph Townsend, through his wife, Janet K. Town- 

. 

April 15,1943. 

50.00 

send. 




June 4,1943.... 

100.00 


July 1, 1943. 

100.00 


August 2,1943. 

100.00 


Sept. 1, 1943. 

100.00 


Nov. 3, 1943__ 

25.00 


Dec. 1, 1943. 

25.00 

Total. 


500.00 

Prescott Dennett's mother, Mabel F. Dennett. 

Jan. 6 ,1943. 

50.00 

John S. Wise, Jr., formerly attorney for Robert E. 

Nov. 15, 1943. 

250.00 

Edmondson. 




March 22, 1944. 

300.00 

Total. . 


550.00 

Total. 


24,090.00 




The money did not come out of Hunter’s own pocket for he 
did not have any money to give away. 

The money was paid in such a way as to conceal the owner’s 
identity. Every month Hunter, and after his death his former 
secretary, went to the bank with cash and purchased cashier’s 
checks payable to the recipients, and then mailed these checks 
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to them. Whose cash was involved, the Government has not 
yet been able to find out. However, Hunter at one time did 
try to get money from the Nazis. On March 3, 1934, he wrote 
to the Bund, Friends of the New Germany, predecessor of the 
German American Bund: 

Several times I have conferred with Dr. Tippelskirch 
[then German Consul in Boston] and at one time Sug¬ 
gested that if he could secure the financial backing from 
Germany, I could start a real campaign along lines that 
would be very effective. 

All that is necessary to return America to Americans 
is to organize the many thousands of persons who are 
victims of Judaism and I am ready to do that at any 
time. 

The moneys intended for Edmondson, True, and Townsend, 
were not paid to them but to their wives. In True’s case, the 
checks were made payable to his wife in her maiden name of 
Neale. 

2. The Government has a well-founded belief that Lawrence 
Dennis received money, mostly in the form of $20 bills, some 
$50 bills, from Heribert Von Strempel, one of the secretaries of 
the German Embassy in Washington, D. C., based on the fol¬ 
lowing facts and circumstances: From the fall of 1940 to ihe 
spring of 1942. Lawrence Dennis spent some $12,000 for which 
he cannot satisfactorily account, most of it in the form of $20 
bills, a few $50 bills. He began trafficking in $20 bills on Octo¬ 
ber 8, 1940. On that day he gave $1,400 in cash in $20 bills! to 
Frank McTague of Haddon Craftsmen, Inc., for the printing of 
3,000 copies of his book, The Dynamics of War and Revolution. 
Two thousand copies Haddon Craftsmen put in mailing cartons. 
Dennis distributed most of these without charge by mailing to 
various persons and colleges throughout the country. The total 
bill later came to $1,423.89. Dennis paid the balance of $23.89 
by check. 

At the time of paying the $1,400, Dennis, who usually pdid 
no attention to such matters, had with him three copies of a 
receipt in the form of a letter and asked McTague to sign all 
three copies. Dennis himself took two of them. The obvious 

i 
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purpose of this arrangement was that he wanted to give a copy 
of the receipt to the person who had furnished him with the 
$20 bills. Who that person was, a recounting of the evidence 
will indicate, but first let us take a look at some of the further 
dealings which Dennis had in $20 bills. 

On the same day that he paid $1,400 in cash in $20 bills to 
Haddon Craftsmen, he also put $1,500 in cash in the West 
Englewood National Bank, West Englewood, New Jersey. 

On October 9, 1940, he paid the balance of $304.25 due on a 
new 1940 Mercury Sedan which his wife had purchased ten days 
earlier from Suburban Sales Inc., Hackensack, New Jersey. He 
paid the amount in cash, mostly $20 bills. 

For income tax purposes, Dennis listed the following pur¬ 
chases of office equipment in 1940: 

$121.95 to Underwood, Elliott Fisher for typewriter. 

110.15 to Underwood, Elliott Master Elite for typewriter. 

910.00 to A. B. Dick for mimeograph. 

164.70 to A. B. Dick for mimeograph interlayer and scope. 


1,306.80 total. 

Dennis listed all these purchases under date of November 25, 
1940. He claimed that he paid all these amounts in cash. 

From November 1940 to March 1942, Dennis purchased from 
Herman Lipman of Lipman’s Wholesale Stationers, $468.38 
worth of stationery for which he always paid in cash, new crisp 
bills, usually of $20 denominations. 

On April 2,1941, Dennis paid the balance, amount of $900, of 
a $3,000 loan to him from Helen Cuppia, the wife of Jerome 
Chester Cuppia, one of the partners in E. A. Pierce and Co. He 
paid $500 of this amount in cash, mostly $20 bills, and tried to 
induce Cuppia to cancel the balance of the loan. Cuppia re¬ 
fused. Dennis then went to the bank and with some more $20 
bills, purchased a cashier’s check for $400 which he mailed 
Cuppia. On the check he put the notation that the money came 
from Mrs. Dennis’ dancing classes. 

In the spring of 1941, Joseph Luciano of Hackensack, New 
Jersey, painted Dennis’ house for $220, and later in the same 
year did some work on the cellar for which he received $70. 
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Both amounts were paid in cash. The $220 was paid mostly 
in $20 bills. 

From August 1941 to March 1942. Dennis bought of Gjus 
Klein of Klein Bros., 48 Fulton Street, New York City, $524.i66 
worth of radios and electrical appliances. He always paid for 
his purchases in cash, usually $20 bills, some $50 bills. He 
would always say that he did not know if he had enough money 
with him to pay for the purchase, and then would proceed |to 
pull out rolls of money until it became apparent that he had 
twice as much as he needed for the purchase. 

In September 1941, Dennis and his wife bought through 
Hagen Wheeler, the branch office in Pittsfield, Massachusetts, 
of the Gilbert and Parker Manufacturing Company, an oil 
burner and a 375-gallon storage tank. Mr. Dennis paid the 
balance of $377 due on this purchase in cash, $10 and $20 bilks. 

In October and November 1941, Dennis and his wife bought 
two new Mercury cars, a 1941 Mercury Town Sedan and a 
1942 Mercury Station Wagon. The Mercury Town Sedaln, 
Mrs. Dennis bought at a cost of $1,322 of Teaneck Motors, 
Teaneck, New Jersey. In making this purchase, she traded in 
for $700 the 1940 Mercury Sedan which she had purchased new 
in October of the preceding year. The balance of $622, she 
paid in cash. 

The 1942 Mercury Station Wagon, complete with radio, 
heater, five extra wheels, and other accessories, Dennis bougjht 
of Clarence W. Brown of Brown Motors, Inc., Lee, Massachb- 
setts, at a cost of $1,520. He paid the whole amount in cakh 
with $20 bills. 

When he was buying the five extra wheels, Dennis com¬ 
mented to Brown that he was going to buy ten new tires ipr 
his two new cars. He did so—on December 9, 1941, two da^s 
after Pearl Harbor. On that date he went to a branch of Sears 
Roebuck & Company in Pittsfield, Massachusetts, and bought 
of Miss Florence H. Otis, ten All State Non Skid, six ply tires 
and ten safety tubes for a price of $166.70. As usual, he paid 
cash. 

In December 1941, Charles R. Chapel of Becket, Massachu¬ 
setts, did a gutter drain pipe job for Dennis for which he received 

734616—47-4 
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$34.16, and in March 1942, he did a roofing job for which he 
received $212.00. Dennis paid him both amounts in cash. The 
$212.00 he paid at Chapel's residence, taking the money from 
an envelope. 

On December 8, 1941, the day after Pearl Harbor, Dennis 
bought a washing machine of Frank Dow, Pittsfield, Massachu¬ 
setts, for $139.50, paying cash, $50 when he made the purchase 
and the balance of $89.50 upon delivery. At the time he paid 
the $89.50, he exhibited what looked like a sizeable roll of 
money. 

On December 30, 1941, Dennis paid $671.99 in cash to Miss 
Elizabeth Frawley of Rice and Kelley’s Department Store, 
Pittsfield, Massachusetts, for drygoods which he purchased 
from that store. Miss Frawley remembered distinctly that 
Dennis made his payments almost entirely in $20 bills which 
seemed to be brand new. The gloss was not even off them. 

From January to March 1942, he bought of the International 
Hardware Company, 88 Fulton Street, New York City, $647.00 
worth of paints and hardware. He paid this amount in cash, 
generally with $20 bills, a few $50 bills. 

On June 14,1942, Dennis wrote one Gilbert Redfern, Easton, 
Pennsylvania, that he had purchased two new automobiles, 
three washing machines, two ironers, and all sorts of physical 
stores which he had put away in the cellar on the farm, in¬ 
cluding twelve new automobile tires and tubes. 

The expenditures so far enumerated did not exhaust Dennis’ 
supply for $20 bills. On April 6, 1942, he wrote to Charles A. 
Alberti, a lawyer in Pittsfield, asking him to draw up a contract 
relating to a cattle dealing project between Dennis and Murray 
Stone, a neighbor of Dennis at Becket, Massachusetts, and 
stating that he had approximately $1,200 for the project. 
Dennis did not have this amount of money in the bank. He 
could only be referring to his cache of $20 bills. 

Here is a list of the larger known cash dealings in which 
Dennis was involved from October 8, 1940, to the spring of 
1942: 
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Amount To whom paid and for what 


10/8/40. $1,400.00 Frank McTague of Haddon All in $20 bills. 

Craftsmen, Inc., 393 7th Avc., 

N. Y. C., for a second edition 
of his book. 

10/8/40. 1,500.00 West Englewood National Bank, In cash, probably $20 bills. 

West Englewood, New Jersey. 

10/9/40. 304.25 Surburban Sales, Inc., Hacken- Mostly $20 bills. 

sack, N. J„ balance on a 1940 
Mercury Sedan. 

11/25/40. 1.306.80 Ex-Congressman Ross Collins In cash. 

and Underwood, Elliott Fisher 
Co. for mimeograph machine 
and typewriters. 

11/28/40 to 468.38 Herman Lipman of Lipmans Always in new crisp bills, usually 

3/25/42. Wholesale Stationers, 57 Fulton $20 denominations. 

St., N. Y. C„ for stationery. 

4/2/41. 900.00 Jerome Chester Cuppia, 62 Under- $500 in cash, mostly $20 bills, and 

cliff Rd„ Montclair, N. J., $400 by cashier’s check purchased 

repayment of loan from Cup- with cash, 
pia’s wife. 

Spring and 290.00 Joseph Luciano, Hackensack, Mostly $20 bills. 

Fall 1941. N. J., for printing and work on 

cellar. 

8/1941 to 524.66 Klein Bros., 48 Fulton St., Nearly oil $20 bills, few $50 hills. 

3/1942. N. Y. C., for radios and electri- Would usually pull out roll of 

cal appliances. bills, much mor* 1 than needed. 

9/1941_ 377.00 Hagen Wheeler of Gilbert & Mostly $20 bills. 

Parker Manufacturing Co., for 
oil burner and 375 gallon storage 
tank. 

10 & 11/41, 622.00 Tcancck Motors, Tcaneck, N. J., Mostly $20 bills. 

10/1941. for a new 1941 Mercury Town 

Sedan. 

11/26/41. 1,520.00 Clarence W. Brown of Brown All in $20 bills. 

Motors, Inc.. Lee, Mass., for a 
new 1942 Mercury Station Wa¬ 
gon. radio, heater, five extra 
wheels, and other accessories. 


12/9/41. 166.70 Miss Florence H. Otis of Sears In cash. 

Roebuck & Co., Pittsfield, 

Mass., for 10 All State Non 
Skid, six ply tires and ten safety 
tubes. 

12/1941. 34.16 Charles R. Chapel, Bccket, Mass., In cash. Took money from ap en- 

3/1942. 212.00 for gutter drain pipe job and vclopc. 

bam roofing job. 

12/8/41. 139.60 Frank Dow, Pittsfield, Mass. In cash. Exhibited sizeable roll of 

money. 

12/30/41. 671.99 MLss Elizabeth Frawley of Rico & Almost entirely in brand new $20 

1942. 315.25 Kelley’s Department Store, bills. 

Pittsfield, Mass., for dry goods. 

1 to 3/42. 647.00 International Hardware Co., 88 Generally $20 bills, a few $50 bills. 

Fulton St., N. Y. C., for paints 
and hardware. 


Form of payment 


Date 


11,399.69 
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Dennis’ cash dealings amounting to $11,399.69 from October 
8, 1940, to the spring of 1942, do not, by any means, account 
for all his known expenditures during that period. During 
the year 1941 alone, for example, his known expenditures 
amounted to $18,869.75. He had a checking account and used 
it. He always had a checking account, and he usually used 
it except when he was dipping into his cache of $20 bills. The 
thing that interests us is that during the three-year period from 
1940 through 1942, the known expenditures exceed his known 
receipts from all sources, whether income, gifts, or otherwise, 
by some $12,000. After taking into account all of his receipts 
including all of the money he got from his Weekly Foreign 
Letter, Philip Johnson, Paul Palmer, Friederich Auhagen, and 
Reader’s Digest, his known expenditures in this three-year 
period still exceed his known receipts from all possible sources 
by some $12,000. This is the money which Dennis cannot 
satisfactorily explain. So far he has given at least three differ¬ 
ent explanations to account for all or part of this money. 
When he was first asked about the $1,400 in cash which he gave 
to Frank McTague of Haddon Craftsmen, Inc., on October 8, 
1940, and the $1,500 he put in the bank on the same day, he 
said that this money came from Philip Johnson. Johnson 
denied giving Dennis this money. Johnson did give Mrs. Den¬ 
nis $100 a month during the first half of 1940 so that Dennis 
and Kis family could live and in May 1940, he gave Dennis 
$625 to give to Harpers & Brothers, but all these amounts were 
by check. An analysis of Philip Johnson’s bank account shows 
that he could not have given Dennis the money in question. 

When Dennis’ first story did not work out, he made up an¬ 
other. His second story was a tin box and fruit jar affair. He 
claimed that he had made money in France in 1919 dealing 
in foreign exchange and gambling. He claimed he had made 
money speculating in the twenties. A substantial part of the 
money he made, he said he turned into $20 bills and cached 
up on his farm at Becket, Massachusetts. 

When first questioned about the place of concealing this 
money, he said he kept it in a tin box hid in some rocks in or 
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near his barn. He described how rocky the countryside was 
and pointed out that there were many places to conceal the 
box behind one of the rocks in and about the barn. 

When questioned about the tin box, he said that he didn’t 
recall where he had purchased it. He said he guessed he had 
paid about 75tf for it. He could not recall definitely whether 
he had a key to it or if he kept it locked. He did not at first 
recall the color but believed it was a dark green color. 

Upon further questioning about the tin box, he stated that 
he did not always keep his money in the tin box but tha)t 
sometimes he kept it in a glass fruit jar. He explained thai 
he would seal the fruit jar and that then the money would keep 
better than in the tin box since the fruit jar kept the moisture 
away from the money. He went on to explain that he didn’t 
always keep the tin box or the jar in the barn. Sometimes he 
would put either the box or the jar in the basement of his 
house. He explained that there were numerous holes in the 
foundation of his house on the Becket farm and that sometime^ 
he kept the box or the jar in one of these holes. Then he re} 
called that he did not always keep the box or the jar behind a 
rock in or about the barn on in the basement of his house, 
Sometimes he kept it in the attic. He did all this always withj 
out the knowledge of his wife. 

After all this, I asked Dennis what he did with the cache of 
$20 bills during the winter months when moved from his farm 
in Becket, Massachusetts, to West Englewood, New Jersey) 
He said that sometimes he would leave the money hidden oi^ 
the farm during the winter while he lived in West Englewood^ 
He recalled that one winter—he couldn’t remember which—he 
left the money hidden in the barn despite the fact that he had 
rented the farm for the winter months. 

After his tin box and fruit jar story, Dennis came up withj 
a third story as to the source of his cache of $20 bills. He told; 
Roger Baldwin of the American Civil Liberties Union that hej 
occasionally played cards with the members of the German Em-j 
bassy and that he won some money this way. The Govern-j 
ment feels that this story is at least closer to the truth. 

Lawrence Dennis not only wanted to get his book, The Dy¬ 
namics of War and Revolution as soon as possible in 1940, but 
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he also made a special effort to get it translated into German. 
He made arrangements with no less than two different people 
at different times in 1940 to this effect. He first made arrange¬ 
ments with Friederich Auhagen who was subsequently con¬ 
victed as an unregistered Nazi agent, and after Auhagen was 
taken into custody, he made arrangements with Rolf Hoffman, 
a naturalized American who had come to this country from 
Germany. 

He entered into a contract with Auhagen on September 12, 
1940. By the contract, Dennis authorized Auhagen to trans¬ 
late the book into German “and to take whatever steps may 
be necessary * * * to secure the publication in Europe 
in German of the said book.” He further authorized Auhagen 
to receive and transmit or deposit to Dennis' credit in Europe, 
at Auhagen’s discretion, royalties from the sale of the book. 
At the time of entering into the contract, Auhagen said to 
Dennis: “You won’t be able to get any of that money because 
it will be in German marks.” Dennis proudly replied: “That 
is nothing to me because the main thing I want is to have my 
work properly understood on the other side.” He expressed a 
firm belief that Germany would successfully finish the war in 
a short time and he indicated his desire to be recognized in Ger¬ 
many as the intellectual leader of fascism in America. 

Dennis frequently told Auhagen that fascism was inevitable 
in the United States and that he wanted to do everything pos¬ 
sible to help along the process of the change to fascism. 

During the summer of 1940, Dennis had stated to Auhagen 
that if the Nazi government supported him financially, they 
would get better results than they had been getting from their 
other propaganda agents in this country. 

Auhagen was not to get the time to translate the book. The 
Federal Government was investigating him, and he decided to 
flee to Germany by way of Japan. As he was going to the 
Embassy in Washington to make arrangements for returning 
and to get cash for this purpose, Dennis asked him to find out 
whether Embassy officials wouldn’t help him financially. 

When Auhagen was in Washington, he had lunch with Hans 
Thomsen, German Charge d’Affairs, and Heribert Von Strem- 



pel, one of the secretaries of the German Embassy, and ref 
marked to them that Dennis had expressed a willingness t<j> 
work with them on a financial basis. 

This led to a discussion of Dennis. Von Strempel stated 
that he had frequently conferred with Dennis and that he 
considered him a man with a real program and one of the 
best spokesmen for the fascists in America. He said that 
Dennis must be considered one of the coming men in a fascist 
United States. He said that he found Dennis’ book, The Dyf 
namics of War and Revolution, a book full of very good sensd 
and particularly valuable because Dennis’ ideas on fascism 
would appeal to intelligent persons. He illustrated Dennis’ 
usefulness by pointing out that Dennis referred to the fact that 
growing conflicts between opposing elements in the United 
States provided fertile soil for fascism. He said that Dennis 
was really the spokesman the Nazis needed in this country ini 
order to give intelligent direction to a program designed to| 
take advantage of these conflicts. Von Strempel gave it as hisj 
opinion that Dennis was the best man in this country for the 
Nazis. 

A day or so later Auhagen was back in New York packing td 
leave for California. Dennis came over and helped him pack. 
Dennis followed up his packing efforts with an air mail, special^ 
delivery letter dated September 26, adressed to Auhagen at! 
Los Angeles, in which he said: “Dear Fritz: * * * I saw 
Lindbergh last week and will see him often from now on. He is| 
optimistic about keeping us out of war. I am not. This 
week’s letter will give you my latest slant. Be sure to get this! 
weeks ‘Time’ and read the references there to me. They just| 
sent in a one-year subscription to the W. F. L.” 

Not long thereafter, Dennis was discussing the translation of! 
his book into German with Hoffman and entered into a contract ! 
with him under date of December 10, 1940. During the course! 
of their relationship, he told Hoffman that he considered him- i 
self the intellectual leader of the American revolution to estab- j 
lish fascism in the United States. He explained that he tried 
to contact as many people of the elite as he possibly could in I 
order to gain a spearhead to accomplish his end. 
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During September, October, and November 1940, coinciding 
with the period of time when he began trafficking in $20 bills, 
Dennis saw Von Strempel from time to time. Dennis tele¬ 
phoned Von Strempel twice on September 16, 1940. Dennis 
and Von Strempel arranged to meet on September 17, 1940, 
at 6:30 P. M. Dennis contacted Von Strempel on October 
22, 1940, and Von Strempel invited him to breakfast at his 
home the following morning. They changed this engagement 
to a date for lunch at 1:00 P. M. the following day. On 
November 5,1940, Dennis informed Von Strempel that he was 
in town and arranged to come to breakfast at Von Strempel’s 
home the following morning at 8:30 A. M. On November 19, 
1940, Dennis was again in touch with Von Strempel. 

On two occasions after Dennis had seen Von Strempel, one 
late in 1940 and the other in 1941, he was observed with an 
envelope of money. On one occasion the envelope contained 
$20 bills and some $50 bills. On the second occasion, the 
envelope contained $20 bills. 

Nazi agents in this country, when making payments to peo¬ 
ple here, showed a great fondness for $20 bills. There are 
numerous illustrations of this fact. George Sylvester Viereck 
got a substantial amount of the large sums paid him in $20 bills. 

Friederich Auhagen, prior to his attempted return to Ger¬ 
many by way of Japan in the fall of 1940, went to the German 
Embassy in Washington and got $1,000 in cash. The money 
was mostly in $20 bills, some $50 bills. One will observe that 
although Dennis had mostly $20 bills, he also had a few $50 
bills. 

Frank B. Burch who, according to his own admission, got 
between $8,000 and $9,000 from Karl Kapp, the German Con¬ 
sul in Cleveland, received a substantial part of it in $20 bills. 

Laura Ingalls got her money from Ulrich Von Gienanth, 
one of the secretaries of the German Embassy and head of 
the Nazi Gestapo in this country, in the form of $20 bills. The 
intermediary for Laura Ingalls, Julia Kraus, on one occasion 
got a $50 bill for her trouble. 

From this and other evidence, the Government has come to 
the well-founded belief that Dennis got his cache of $20 bills, 




with some $50 bills, from Von Strempel of the German Emt 
bassy, and that he got it for the purpose of distributing copies 
of his book, The Dynamics of War and Revolution, and con} 
tinuing with his publication, The Weekly Foreign Letter. 

3. Many of the defendants were in touch with various inter! 
national Nazi organizations located in Germany, such as World 
Service, Erfurt and Frankfurt-am-Main, the Fichte Bund> 
Hamburg, League for Germandom Abroad (Volksbund Fuetf 
das Deutschtum im Ausland) (VDA), German Foreign Instij 
tute (Deutsches Auslands Institut) (DAI), Stuttgart, and 
Terramare Office Berlin. 

4. The Attorney General wishes to send 0. John Rogge] 
Special Assistant to the Attorney General, to Germany to ques! 
tion Heribert Von Strempel, Ulrich Von Gienanth, Hans Thom} 
sen, and certain other Germans now in custody, and to examine 
the available files of such international Nazi organizations as 
World Service, the Fichte Bund, League for Germandom 
Abroad, German Foreign Institute, and Terramare Office. 

6. The Government has been diligent in its search for addi¬ 
tional evidence. As early as December 29,1944, the following 
memorandum was sent to the Federal Bureau of Investigation:! 

The indictment in the case of United States v. McWil^ 
liams et al. } the sedition case, alleges that the Nazi Party] 
came to power in Germany upon a program, publiclyj 
announced by its leaders, to destroy democracy through-! 
out the world and to establish and aid in the establish¬ 
ment of National Socialist or Fascist forms of govern-i 
ment in place of the forms of government then existing 
in the United States of America and other countries. 
The indictment further alleges that the defendants) 
joined the Nazi movement and actively cooperated withl 
each other and with leaders and members of the Nazi) 
Party to accomplish the objectives of the Nazi Party 
in the United States. Some of the principal Nazi or¬ 
ganizations in Germany with which the defendants dealt 
are as follows: 

World Service, Welt Dienst, first located at Erfurt i 
and later at Frankfurt am Main. 
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Deutsches Auslands Institut (DAI), German Foreign 
Institute, located at Stuttgart. 

Amerika Institut, Berlin. 

Fichte Bund, at Hamburg. 

A newspaper, Der Stuermer, of Julius Streicher. 

There are also other Nazi organizations, but these 
are illustrative of a number of the more important ones. 
It is known that various of the defendants, such as Wil¬ 
liam Dudley Pelley, Robert Edward Edmondson, George 

E. Deatherage, James True, Edward James Smythe, 
Gerald B. Winrod, Elizabeth Dilling, George Sylvester 
Viereck, Hermann Max Schwinn, Hans Diebel, and 
Ernest Frederick Elmhurst, had correspondence with 
one or more of these Nazi organizations. 

Whenever a German city which is the headquarters of 
one of the Nazi organizations which I have mentioned, 
such as Stuttgart, for instance, which is the head of the 
Deutsches Auslands Institut (DAI), or Frankfurt am 
Main, the latest headquarters of World Service, is taken 
by American or Allied Army forces, I should like to have 
the Federal Bureau of Investigation arrange with Mili¬ 
tary Intelligence to get access to such of the files of 
such organizations as may still be in existence, to find 
out how much those files contain of evidence of connec¬ 
tions between Nazi organizations and the defendants 
in the sedition case. 

I should also like to have the Federal Bureau of In¬ 
vestigation try to arrange to interview any individual 
who might have personal knowledge of the operation 
of Nazi plans in the United States. For example, two 
of the people who paid out money in this country, usually 
in the form of $20 bills and sometimes $20 and $50 bills, 
for propaganda purposes in this country were Ulrich 

F. von Gienanth and Heribert von Strempel. Should 
either of these two individuals, for instance, fall into the 
custody of our armed forces, I should like to have the 
Federal Bureau of Investigation arrange to interview 
them to find out whether they would be willing to talk 


about the distribution of money within the United 
States. 

I may add that one hearsay source stated that Von 
Strempel was the one who gave $36,000 in $20 bills to 
Douglas M. Stewart of Scribner’s Commentator ifi 
1941. So far Stewart’s story has been that he did not 
know who gave him the money. 

Von Strempel is also the one who is supposed to have 
given money to Lawrence Dennis. 

In this connection, I may further say that a few weeks 
ago I saw an item in a newspaper to the effect that Peter 
Ridel, formerly of the German Embassy in Washington 
but now located, as I recall it, in Sweden, was going to 
come over to the side of the Allies. Would it be pos¬ 
sible for the Federal Bureau of Investigation to intei 
view such a person and find out whether he is willing 
to talk and, if so, what he knows about the distribution 
of Nazi money in this country. 


7. Recently an employee of the State Department inter¬ 
viewed Heribert Von Strempel and he admitted that he had 
paid to George Sylvester Viereck the sum of $270,000 from 
the fall of 1939 to the summer of 1941. The Government had 
not previously known of this money. The Government had 
known that Viereck had received some $80,000 from various 
Nazi sources, including approximately $65,000 from the Ger¬ 
man Library of Information, but this money was in addition 
to the $270,000. Von Strempel stated that Viereck spent $30j- 
000 of the $270,000 for various “No War” ads in the names df 
various American groups. He stated that he remembered on!e 
in particular which was published in the name of “We The 
Mothers of America,” but which was actually paid for by Vie¬ 
reck. The employee of the State Department, in the memo¬ 
randum reporting this interview, stated the belief that Von 
Strempel had information on still other payments of Nazi 
money in this country. 

Wherefore, the Government respectfully requests the Couift 
to postpone its decision on the various motions to dismiss ijn 
this cause for a period of at least thirty days in order to give 
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the Government an opportunity to question such persons as 
Heribert Von Strempel, Ulrich Von Gienanth, and others, who 
have recently been taken into custody, and to examine the files 
of such international Nazi agencies in Germany as World Serv¬ 
ice, the Fichte Bund, League for Germandom Abroad, German 
Foreign Institute, and Terramare Office. 

0. John Rogge, 

0. John Rogge, 

Special Assistant to the Attorney General. 

***** 

Memorandum [17977] 

During the pendency of several motions to dismiss filed in 
the above-entitled case, counsel for the United States under 
date of March 1, 1946, filed a motion by which it is sought to 
obtain postponement of the ruling of the Court upon the mo¬ 
tions to dismiss. Defense counsel should be granted a reason¬ 
able time within which to make written answer to the motion 
of the counsel for the United States. Accordingly, I hereby 
grant defense counsel to and including Wednesday, March 13, 
for this purpose. No oral hearing will be granted. 

Bolitha X Laws, 


March 6, 1946. 

* * * 

Chief Justice. 

• * 

Motion to dismiss 

March 7, 1946 

[19112] 


Now comes William Robert Lyman, one of the defendants 
in the above-entitled cause, and moves the Court to dismiss 
said indictment as to this defendant herein for want of prose¬ 
cution. 

Elizabeth R. Young, 

Elizabeth R. Young, 

723 15th Street NW., 
Attorney for Defendant Lyman. 

* * * * * 
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Answer of William Robert Lyman to motion for time filed by 
the United States of America 

March 7, 1946 [19114^-19115] 

Comes now William Robert Lyman and opposes the motion 
for time heretofore filed by the United States of America for 
the following reasons: 

1. The motion is in no wise responsive to the question put 
to the Government by the Court on February 8,1946, namely:! 

Mr. Rogge. Are you in position to tell me now as to 
whether you expect and wish to prosecute this case 
(R. p. 4). 

2. In spite of the fact that the Government has heretofore 

repeatedly stated formally and informally that it has at all 
times been ready for trial (Record of January 25, 1946, p. 3;j 
Record of February 8, 1946, p. 3; and page 2 of the Answer to 
Various Motions filed by the Government prior to February 8, ! 
1946) it now develops that the Government is not ready for 
trial but is seeking evidence to sustain its case in spite of the 
decision of the Supreme Court of the United States in the case 
of Keegan v. U. S., 65 S. Ct. 1203 (Record of February 8,1946, 
p. 5.6). | 

3. Although the decision in the Keegan case supra may be [ 
the reason for the Government’s inability or unwillingness to 
proceed to trial now, it is still inexplicable why the Government 
did not proceed with the case during the six months period 
between the declaration of the mistrial on December 7, 1944, 
and June 11,1945, the date on which the decision in the Keegan 1 
case was handed down. The Government could not possibly > 
have been “disturbed” (R. of February 8, 1946, p. 6) by the 
decision in the Keegan case during that period. 

4. The motion for time is so vague, uncertain and ambiguous 
that it is impossible to deduce therefrom what the Govern¬ 
ment’s position is at the present time. Only one thing is clear, I 
the Government wishes time within which to embark upon a 
fishing expedition in unknown waters for the purpose of at¬ 
tempting to catch nebulous evidence. 
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It is therefore respectfully submitted that the motion for 
time should be denied and the motion to dismiss as to the de¬ 
fendant Lyman filed herewith granted. 

Elizabeth R. Young, 

Elizabeth R. Young, 

723 15th Street NW., 
Attorney for Defendant Lyman. 
***** 

Motion for renewal of motion to dismiss 

March 7, 1946 [18160] 

Comes now George E. Deatherage, named as defendant in 
above indictment, and moves this Court for immediate dis¬ 
missal of above-entitled action as to this defendant on the 
grounds that the Government’s alleged Motion for Time, filed 
March 1, 1946, but copy of which was not received by this de¬ 
fendant’s counsel until March 6, 1946, is not responsive to this 
defendant’s motion filed on the 21st day of February 1946, nor 
is it responsive to the Court’s query as to the prosecution’s in¬ 
tention to prosecute. 

Wherefore, the premises considered, this defendant prays that 
this Court immediately dismiss said indictment as to this 
defendant. 

J. Austin Latimer, 

J. Austin Latimer, 

Attorney for George E. Deatherage, Defendant. 

***** 

Answer by Lawrence Dennis to motion for time filed by the 
United States of America in the nature of a motion to expunge 
said motion from the record as not being germane to the issue 
pending and to act on the motion to dismiss for want of prose¬ 
cution still pending 

March 7, 1946 [18430-18433] 

Now comes Lawrence Dennis and moves the Court to expunge 
from the record the Plaintiff’s motion for time and to act with¬ 
out delay on the Defendant’s motion to dismiss for want of 
prosecution, and for reasons therefor says: 

1. The Defendant’s motion to dismiss for want of prosecution 
is before the Court. The Court stated at the last hearing on 


I 
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February 8, 1946, or one month ago, that, as to the several de¬ 
fense motions to dismiss filed on January 14,1946, or nearly two 
months ago, the Court had but two choices: either to dismiss 
or set the case for trial. The Court further stated that it would 
allow the Plaintiff two weeks in which to answer the Court’s 
point blank question: “Mr. Rogge are you in a position to tell 
me now as to whether you expect and wish to prosecute this 
case?” 

2. Thee weeks from the date of the last hearing, or on Marcfr 
1,1946, in the late afternoon, Plaintiff filed with the Court, not 
a reply to the above question nor an answer to the Defendant’^ 
motion to dismiss, but a twenty-page document called a Moi 
tion for time, which document was wholly irrelevant to thi 
issue and a smear on many of the defendants, including the 
proponent of this motion. 

3. By way of proof that the said motion for time was not 
intended as a reply in good faith to the Court’s inquiry, abov^ 
quoted, Defendant points out to the Court that Government 
Counsel Rogge, at the time of serving the Court with said mo¬ 
tion for time also gave copies of it to certain newspapers, notaj 
bly PM of New York and the Washington Post, both of which 
have waged for years campaigns of vilification against the de¬ 
fendants in this cause, and only got around four full days later 
on Tuesday, March 5, 1946, to making available to any defend 
counsel a copy of said motion. On Monday March 4,1946, this 
Defendant applied in person to Mr. Rogge’s office for a copy 
of said motion, of which he had read extracts on Saturday: 
March 2, 1946, in PM and the Washington Post, only to be 
informed that copies for defense counsel were being prepared 
and would be available the next day or as soon as finished. De-j 
fendant feels he is entitled to ask the Court for protection from! 
this type of unethical procedure on the part of Government 
counsel representing the Plaintiff. It marks some sort of a new 
record in procedure when counsel only get a paper to which 
they are entitled in a pending cause four days after said paper 
has been handed by Government Counsel to the Press, ostensi-j 
bly with a view to smearing the defendants in said cause. De-| 
fendant respectfully points out to the Court that such procedure 
falls short of due process or the equal protection of the law. 
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4. By way of further proof that the said motion was written 
for the newspapers and not the Court, Defendant points out 
that the allegations therein contained are not offered as new 
evidence. This defendant had a five-hour conference with 
Government Counsel Rogge in October 1943 two or three 
months before the indictment was filed, in the course of which 
all the allegations relating to him were discussed. At that 
time and since he has undertaken to present no documented 
reply to these allegations since he has not been called upon 
to do so by the nature of any charges filed against him. He 
recognized then, or nearly two years ago, as now that in this 
cause all these allegations are feigned issues, introduced to 
befuddle the real issues of fact posed by the explicit terms of 
the indictment and its charge. The Court can verify this 
statement about a feigned issue by a cursory examination of 
both the indictment and the Prosecution opening statement. 

5. If Plaintiff’s allegations were relevant to the charge, De¬ 
fendant would move insistently for a speedy trial. However, 
much as he would welcome an opportunity in Court to refute 
the main allegation as to himself made in Plaintiff’s motion for 
time, he must renew his demand for a dismissal on the ground 
of failure to prosecute. He cannot ask for a trial that might 
last years merely to get an opportunity to explain his finances 
over the past ten years with a view to refuting certain false 
assertions. The charge in this case is not that the defendants 
received German money but that they conspired to cause in¬ 
subordination in the armed forces. 

6. Government counsel, by asking delay and introducing a 
feigned issue without any showing why or how the evidence 
allegedly to be sought would prove the charge in the indict¬ 
ment, is trifling with the Court. As a reply to the Court’s 
question whether the Government expected to go to trial, this 
motion for time comes close to being contempt of court. It is 
not responsive either to the Court’s question or to this defend¬ 
ant’s motion for a dismissal for want of prosecution. 

7. This defendant, therefore, does not deign to answer the 
Government’s motion. Instead, he moves the Court to ex¬ 
punge it from the record, not merely because it is a smear and 
a piece of yellow journalism or trying a case in the papers 


which the Government has known over the years passed since 
the indictment it could not try successfully in the courts, but 
because this motion is contemptuous of the Court itself. This 
motion does not answer the Court’s question, “Mr. Rogge are 
you in .a position to tell me now as to whether you expect and 
wish to prosecute this case?” Instead of answering this ques¬ 
tion, Government counsel has drawn a red herring across the 
trial record and asked a delay to hunt down in Germany evi¬ 
dence which, even if found exactly as indicated in this motion, 
still would be entirely irrelevant and wholly lacking in proba¬ 
tive value so far as supporting the indictment in this cause. 
Apparently, in this case, the Prosecutor confuses the function 
or task of a prosecution with that of a Congressional Investi¬ 
gation Committee conducting a fishing expedition in the affairs 
of others solely with a view to finding political pay dirt. 

8. The issue remains due process. This defendant’s motion 
for a dismissal for want of prosecution is now before the Court; 
going on three months. In response to it, the Government 
has told the Court that it has been ready for trial ever since 
the indictment was filed and that it wants more time, not td 
prepare new evidence but to conduct a fishing expedition foil 
evidence over in Germany. The nature of the case and the 
motion for time suggest that the Government has no intention) 
of trying the case but that, for political considerations, it lacks 
the moral courage and due respect for the Constitutional rights 
of all concerned to do the decent and obvious thing under th$ 
circumstances, namely, on its own motion to dismiss the case, 
as to the legality of which Government Counsel Rogge has 
already admitted in public and to the Court itself that he has 
grave doubts in the light of a recent decision of the Supreme 
Court which he called “erroneous.” 

9. In conclusion, Defendant reminds the Court that in this 
cause it is no longer the defendants who are on trial but the 
administration of justice in this case. 

Lawrence Dennis, 

Lawrence Dennis, pro se . j 

Oral hearing requested. 

Lawrence Dennis, pro se . 

***** 
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Points and authorities in opposition to the Government's 

motion to postpone ruling 

March 12, 1946 [19571-19572] 

Comes now August Klapprott, one of the defendants in the 
above-entitled cause, through his Attorney, Charles K Mor- 
ganston, and in opposition to the Government’s Motion for an 
extension in time in which this Court should rule upon this 
defendant’s Motion for the dismissal of the indictment pending 
against him for want of prosecution, this defendant respect¬ 
fully shows: 

1. That since the termination of former trial proceedings 
brought about by the death of our renowned former Chief 
Justice, Edward C. Eicher, about 15 months ago, nothing has 
been done on the part of the Government to retry this de¬ 
fendant. 

2. That the former trial up to its termination, November 
30, 1944, consumed approximately 8 months of prosecution 
time alone, during all of which time no evidence had been in¬ 
troduced showing or proving, or tending to show or prove, this 
defendant guilty of intent to interfere with, impair and influ¬ 
ence the loyalty, morale and discipline of the military and 
naval forces of the United States, by 

(a) Advising, counseling, urging and causing insubordina¬ 
tion, disloyalty, mutiny and refusal of duty by members of the 
military and naval forces of the United States; 

(b) Distributing and causing to be distributed written and 
printed matter, advising, counseling, and urging insubordina¬ 
tion, disloyalty, mutiny and refusal of duty by members of the 
military and naval forces of the United States; 

(c) Or any other charge or charges in said indictment. 

3. That the government has no present or future intension 
of prosecuting this defendant under said indictment, but is 
ready or about ready to dismiss said indictment and to turn 
this defendant over to the Immigration Authorities for possible 
deportation. 

4. That there are no other pending indictments, warrants, 
or charges existing against this defendant, nor are any con¬ 
templated. 

5. That the present motion is directed with particularity 


to other defendants and is designed for further time in which to 
uncover and to obtain further information against said other 
defendants and not this defendant, and the outcome of such 
further investigation would not in any way involve or affect 
this defendant. 

II 

By the VI Amendment to the Federal Constitution * * * 
The assured shall enjoy the right to a speedy and public 
trial * * *. 

The present motion of the government in no way alludes th 
or involves this defendant, and the status of this cause, insofar 
as this defendant is concerned, will be the same for monthp 
to come as it has been during the past 15 months, regardless df 
the results of any investigation. No further prosecution of thfc 
defendant is in sight; none is contemplated, and the commit¬ 
ting him to jail was the only method the government had dr 
now has to inflict a punishment on him to satisfy the personal 
dislikes and prejudices of a few of a class hostile against the 
German Nationals as a whole, to which this defendant oncd 
was a subject. 

It is contended that under all circumstances, this defendant 
has been denied the guarantee assured him by the VI amende 
ment aforesaid, as the government surely has had ample time 
(15 months) in which to prosecute this defendant, if in fact, 
he was to be further prosecuted. To voice the hope at this timp 
that further investigation may uncover factual information 
justifying the further prosecution of this defendant, is to admit 
that the government has no case against this defendant at this 
time nor had it any in the first instance when the original casfe 
was commenced. 

In view of the above, the government’s Motion should be 
denied and the Motion heretofore filed by this defendant, askj- 
ing for a dismissal of said indictment should be granted forth¬ 
with. 

Charles E. Morganston, 

Charles E. Morganston, 

1319 F Street NW ., 
Attorney jor August Klapprott. 
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Answer by Gerald B. Winrod to Motion for Time filed by the 

United States of America 

March 12, 1946 [19159-19164] 

Comes now Gerald B. Winrod and opposes the motion for 
time heretofore filed by the United States and for reasons 
therefor says: 

1. On February 8, 1946, the Court said to counsel for the 
Government, “Mr. Rogge are you in a position to tell me now 
as to whether you expect and wish to prosecute this case?” 
(Transcript Page 4). On Page 7 of same transcript the coun¬ 
sel for Government said: “I do want to give you an answer 
but I would rather have three weeks than two.” The Court 
said, the same page, “I will give you two weeks, but it may take 
three weeks.” The Government counsel also said at Page 7 
of the same transcript, “If the Court please, I shall try to have 
the Department have that answer in two weeks, but I know 
your Honor appreciates that a large issue is involved here and 
it might take a little longer to get the answer in.” Nowhere 
in the motion for time is the Court’s question answered, nor 
is it referred to. Apparently, the Government files the motion 
for time by way of a further answer to the original motion of 
this defendant for a dismissal and does not expect to answer 
the question of the Court in any fashion. There is no allega¬ 
tion that under any circumstances regardless of possible re¬ 
sults of the proposed junket that the prosecutor has any ex¬ 
pectation or wish to proceed thereafter to trial. It thus appears 
that the Government views with disdain the significant inquiry 
of the Court and expects to continue to trifle with both the 
Court and the case upon its own terms. 

Of compelling significance is the omission in twenty pages 
of the so-called motion for time of any assertion express or 
implied that anything mentioned in the motion or hoped for 
was in any manner related to a conspiracy to undermine the 
morale of the armed services of the United States, to impair 
loyalty therein or to cause insuborination, mutiny or refusal 
of duty. This insouciant attitude toward the only issue in¬ 
volved in the prosecution and the substitution of irrelevancies 
by the Government counsel for the fundamental issue makes 
it somewhat easier to understand the vacillation by the prose- 


cution which has frittered away fifteen months since the case 
was discontinued without once moving for disposition. Ajs 
a result the time has long since passed when there can be a 
fair or speedy trial in the constitutional sense; nor should 
honor be accorded the eleventh hour assertion that the GoVr 
ernment prosecutor would like to junket around Germany an^ 
dally further with this moribund prosecution. 

2. Paragraph 1 of the motion for time does not claim op 
make pretense of being newly discovered evidence. Upon 
analysis the material contained in said Paragraph 1 has no 
probative value and has been available to the Government!, 
for all that is shown, for many months. 

3. The sterile facts referred to in Paragraph 2 of the motion 
for time are not pointed toward establishing the essence of the 
indictment, namely, a conspiracy to undermine morale, etc. 
No excuse is offered for the failure to interview Von Strempel 
weeks or months ago, nor is there any assertion as to what, i)f 
anything, Von Strempel or the other German Embassy em¬ 
ployees would say, and whether or not they could be madt 
available as witnesses. This paragraph betrays that which 
the Government does not even clumsily attempt to conceal, 
namely, that Government counsel was not being candid with 
the Court (to use the mild expression) when said counsel adf- 
vised the Court five times in writing that the Government wa£ 
“ready.” If the Government is not ready now, three years and 
eight months after the return of the first indictment (while 
asserting that the second and third indictments merely supery 
seded the first), it must be manifest that no one would b^ 
justified in viewing seriously the tardy irrelevancies contained 
in this motion for time, at least no more seriously than the 
Government treats the pointed inquiry of the Court by wholly 
ignoring it. 

4. Paragraph 3 of the motion for time asserts broadly tha 
some of the defendents, without naming them, were in touc! 
with various Nazi organizations in Germany. Again no asser¬ 
tion that this is new material, no showing that it has probative 
value, and no pretense that the Government has not been in 
possession of such information, if any, for years or months^ 
prior to the present time. 
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5. Paragraph 4 of said motion for time says that the Attor¬ 
ney General wants to send Government counsel to Germany 
to question some Germans and to examine some files. No ex¬ 
cuse is offered as to why this has not been undertaken months 
ago, nor is any tender made as to what, if anything, the Govern¬ 
ment expects to prove as a result of this vaguely proposed 
search of the prosecutor. Said Paragraph 4 would be incred¬ 
ible vague if its text was not before us. In addition to the 
stated defects the paragraph says that the Attorney General 
wishes the prosecutor to question certain named Germans “and 
certain other Germans.” The Court is left in the dark not 
only as to who the other Germans are or what, if anything, 
relevant or irrelevant the Government expects to prove 
thereby. 

6. In Paragraph 5 of said motion for time the Government 
congratulates itself in its search for additional evidence; to 
bolster its diligence recites but on fact, namely, that in Decem¬ 
ber 1944 a memorandum was sent by some unidentified person 
to the F. B. I. saying that the writer of the memorandum (un¬ 
identified) would like to have the F. B. I. work with military 
intelligence to look at some files of Nazi organizations as they 
might come into Allied hands and to interview certain named 
individuals. No information is given as to whether the 
F. B. I. ever honored this request or as to the results, if any fol¬ 
lowing from it. It does, however, show that as far back as 
December 1944 von Gienanth and Strempel were well known 
to the Government and no explanation is given as to why they 
haven’t been interviewed. The implications of this paragraph 
5 of the motion for time are also startingly adverse to the 
motion for time. This paragraph shows that ever since De¬ 
cember 1944 somebody in the Department of Justice has been 
after the F. B. I. and Military Intelligence apparently in a 
desperate effort to find some support for the indictment. The 
paragraph gives no excuse for failure to say what support in 
the way of evidence has been found, if any, and raises the 
inquiry as to what the Government, now apparently at the 
end of its rope, hopes to discover from here on when apparently 
even the F. B. I. and Military Intelligence for the past four¬ 
teen or fifteen months have failed them. 


7. Paragraph 6 of the motion for time likewise illustrates 
the fatal deficiency of said motion. Apparently, the F. B. ]j. 
and Military Intelligence failing, the prosecution is seizing 
straws in the way of hearsay from an unidentified source in the 
State Department. There is no allegation as to what com r 
petent evidence, if any, either the anonymous employee of the 
State Department, or Von Strempel mentioned in said Para¬ 
graph 6, would produce. It likewise appears that the Governl 
ment has ommitted to give any candid information as to how 
long ago the word “recently” covers. The State Department 
employee is not only unidentified, but much less is there ar^ 
affidavit from him showing that the Government could expecj; 
to produce any competent or relevant evidence. It will 
recalled that in December 1944, as shown by Paragraph 5 of 
the motion for time, the F. B. I. had been instructed to inters 
view said Von Strempel. Why apparently this was never done 
is not explained. Apparently, counsel for the Government 
wishes the Court to construe the notorious apathy of the prose¬ 
cution in this case as a burning zeal to go forward. This, at a 
time when the Government has yet to answer, and continue^ 
to persistently ignore the inquiry of the Court of February! 
8th, “Do you expect and wish to prosecute this case.” 

8. The motion ignores the rule applicable to all Courts mak¬ 
ing it requisite for the mover of the motion to set up in affidavit 
form: 

il. That due diligence was used in making the evidence 
seasonably available. 

2. The names of competent witnesses with definite state-! 
ments as to what the witnesses will testify to. 

3. A definite statement that the proposed evidence has some 
relevancy and competency to the charge in the indictment. 

4. That such evidence will have some probative force in-| 
volving at least some of the defendants. 

9. The record in this case discloses on its face a degree of 
inexcusable delay, vacillation, and lack of forth-rightness on 
the part of the prosecution almost without parallel in the his¬ 
tory of modern criminal trials. In addition, the prosecution 
has failed to answer with frankness the direct question of the 
Court as to whether it wished or expected to prosecute the case. 
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It is submitted with assurance that, under the record of inex¬ 
cusable delay as made, it is the duty of the Court in safe-guard¬ 
ing the constitutional rights of persons accused in crime, and 
in the exercise of its inherent power, with or without a motion 
by the defendant, to dismiss the indictment against the de¬ 
fendant Winrod for want of prosecution. 

Notwithstanding the ruling of the Court that there would 
be no hearing on this motion, it is earnestly submitted that the 
situation calls for an oral hearing and we respectfully request 
the Court to exercise its discretion to this end. 

Wherefore, the premises considered the defendant prays: 

1. That the motion for time be dismissed, and 

2. The motion to dismiss the indictment be granted. 

E. Hilton Jackson, 

E. Hilton Jackson, 

John W. Jackson, 

John W. Jackson, 

Attorneys for Defendant, Gerald B. Winrod, 

626 Woodward Building, National 8266. 

* * * * • 

Opposition to plaintiff’s motion for time 

March 31, 1946 [19857-19860] 

Come now the purported defendants, Mrs. Lois DeLafayett 
Washburn and Frank W. Clark, by their counsel, Ira Chase 
Koehne and his local associate M. Edward Buckley, Jr., with¬ 
out prejudice to their clients just claims of want of jurisdictions 
of their persons by this Court in these causes, and jointly and 
severally oppose the motion for time of plaintiff, upon each of 
the following joint and several grounds: 

1. That no opposition of plaintiff has been taken to their 
motion to dismiss filed herein on February 28th 1946 on grounds 
supplementing those of the like motion of defendant Winrod, 

Wherefore, movants said motion justly should be granted as 
in effect consented by plaintiff. 

2. Because the averments of plaintiff’s Motion for Time do 
not concern either of said opposers, as well as defendants not 
named therein; besides the same recites no facts showing dili- 



gence since the mistrial was declared herein, and do not justify 
any grant of time so far as these opposers are concerned; 

3. That counsel for plaintiff-movant for time concealed fronf 
its motion and from this Court the very material fact that each 
of these causes was motivated and proceeded with on the same 
theory as the similar cause against the Bund which our Supreme 
Court reversed about the time of the mistrial herein, which; 
if any just cause existed, should have at once spurred plaintiff 
into maintained diligence in searching for facts and obtaining 
a new indictment on a tenable theory, which theory, and facts 
to support it, did not exist or the same would have been disj 
covered in the many exhaustive investigations preceding the 
indictments and mistrial herein; and if these causes were being 
prosecuted by any of the staff of the United States Attorney 
for the District of Columbia, as the same should be under the 
grounds set forth in Paragraph 5 of these movants motion of 
February 28, 1946 herein, in such event these cases would by 
such judicial officers have been nollied promptly after sai<J 
reversal or at latest before defendant’s motions, but the ex! 
ecutive officers who are unlawfully prosecuting these cases ih 
unlawful encroachment upon the Judicial Department of ouy 
national government are thus misconducting themselves as if 
our government was by men and not by law. 

4. That the purported prosecutors of these causes by theii}* 
acts of omission and commission since the mistrial herein are 
not in good faith with the Court, and are not, and never were, 
the impartial and faithful performers of their lawful duties 
required by our laws of those of the staff’s of United Stated 
Attorney for the District of Columbia, and are unethical ini 
usurping such powers in this cause and otherwise, including 

(a) In not nollying these causes except as to those belatedly 
alleged to be recipients of money—tainted money —; and in| 
wrongfully and smearingly associating such averments and 
their inuendos with the other defendants, in which black-art 
such executive officers most prejudicially proficient; 

(b) In having defendants, including movants, spied upon 
during and to some extent since the trial herein and thereby 
annoying and injuring them, including ascertaining theiij 
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places of earning a livelihood and coercing their employers 
to dispense with their services, and thereby and otherwise 
substantially hamper them in their defense herein; 

(c) In having attorneys for defendants herein, including 
Ira Chase Koehne, spied upon, hindered and molested in many 
ways by F. B. I. operatives and others, with the intent and 
purpose or effect of thereby precluding Mr. Koehne from 
affording adequate as well as full assistance of counsel to 
movants herein in violation of 6th Amendment of Federal 
Constitution rights of movants; 

(d) That in plaintiff’s motion for time, the listing funds 
coming from Mr. Hunter, it was known by its drafters long 
theretofore, or with diligent and prudent inquiry it would so 
have become known to plaintiff, that said funds came from 
law abiding American citizens who revered freedom of speech 
and of the press, and abhorred and thereby sought to avoid the 
infliction upon such contributors the cruel and unusual 
punishment and rigors, barred by the 8th Amendment of our 
Constitution, by plaintiff’s F. B. I. and other agents, doubtless 
knowing of some who had their naturalization revoked and 
were deported for making gifts to poor defendants herein, and 
of the ruthlessness in other respects of plaintiff’s agents, that 
long before said motion for time Mr. Koehne, with his meager 
investigating force, learned the source of said Hunter funds to 
be as aforesaid, in futherance of the defense of his clients here¬ 
in, as undoubtedly did the drafters of said motion for time with 
their huge force of investigating agents throughout this 
country, despite the averment of said motion that “Whose cash 
was involved, the Government has not yet been able to find 
out. However, Hunter at one time” (“on March 3, 1934”) 
“did try to get money from the Nazis.” Said averment dis¬ 
closes the biased unfairness and kinship with “foul blow Ma¬ 
loney” of said drafters, which is accentuated by their failure 
to nolle as to those not involved in said contributions, and 
thereby unduly and unlawfully endeavoring to befoul and 
prejudice nonbeneficiaries thereof with the inuendos of said 
motion; 



(e) Each of the foregoing is further accentuated by the As¬ 
sertion on par. 2 of page 5 of said motion that “The Govern¬ 
ment has a well-founded belief’ against one defendant, being 
urged upon this Court as just cause for this Court to refuse to 
grant the motion of Feb. 28, 1946 of these movants to dismiss 
which plaintiff failed to oppose and thereby consented to tljie 
granting thereof. Page 10 of plaintiff’s motion clearly shows 
that the subject of said “well founded belief” was not nelv, 
and had been under investigation by it on three prior occasions, 
whose antiquities the motion is too modest to disclose, aid 
strains human credulity past the breaking point with the re¬ 
mote inuendos that such money was German and that qie 
F. B. I. was so inefficient that it could not from in 1939 to tljie 
present find any evidence thereof which a purported special 
assistant to the Honorable Attorney General could substitute 
for such transparent inuendos. 

Wherefore, the unopposed motion to dismiss of movants of 
Feb. 28, 1946, is unopposed and justly grantable, and such ac¬ 
tion is urged in futherance of justice and in protection of the 
processes of this Honorable Court. 

Ira Chase Koehne, 

Ira Chase Koehne, 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

Attorneys for opposers and Movants of Feb. 28, 1946 .! 

***** 

Separate answer of Charles B- Hudson to motion for time filed 
by Counsel for United States 

March 13, 1946 [19454-1945^] 

Comes now Charles B. Hudson, defendant in the above- 
entitled cause, and opposes the motion for any additional tiniie 
filed by the United States through 0. John Rogge, Special 
Assistant to the Attorney General, and for reasons therefor 
says: 

1. The Government has not stated at any point in the rec¬ 
ord since the mistrial of this cause in the early fall of 1944 
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that it expected and fully planned in good faith to further prose¬ 
cute this case to an ultimate conclusion. 

2. In support of the motion for time in which to have coun¬ 
sel for the Government take a trip to Europe to interview wit¬ 
nesses in Germany, counsel for the Government does not dis¬ 
close that due diligence had been used to make the evidence 
seasonably available or the names of the witnesses whom it 
is planned to interview. There is no frank statement that the 
proposed evidence, whatever it may be, has any materiality and 
competency to support the world-wide conspiracy charge 
against this defendant in the indictment. It would appear to 
be merely a further delay to permit the Government to go to 
the additional expense of a “fishing exhibition” to bolster the 
failing or lack of proof in this case as the evidence so far pro¬ 
duced clearly demonstrated. 

3. Paragraph 1 of the motion does not claim to state any 
newly discovered evidence against this defendant and the con¬ 
tents thereof have no probative value against him. There is 
no showing that such evidence has not been available and in 
the possession of the Government for many months. It cer¬ 
tainly cannot support a request for time to make a European 
trip. It is peculiarly significant that Edward H. Hunter, who¬ 
ever he may be, did not die until June 14, 1945, but he never 
was made co-defendant in the present indictment and appar¬ 
ently was not considered as a party to the alleged conspiracy 
in this country with which this defendant is charged as a 
party. 

4. The remainder of the paragraphs in support of the motion 
in no wise refer to this defendant and could not aid the Gov¬ 
ernment in either establishing a conspiracy in the District of 
Columbia or that he was at any time a party to a conspiracy 
anywhere. 

It has been fifteen months since the mistrial in this case 
occurred and up to date the Government has neither been able 
to find evidence to prove its charges against this defendant nor 
to admit in good faith that the case against this defendant can¬ 
not be proved. The delay in taking definite action and this 
present motion are not to the credit of the Government in deal- 
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ing with this defendant as it has resulted in unfair and uncon¬ 
stitutional methods of procedure without safeguarding his 
rights as a person accused of crime. 

It is therefore vigorously urged that no further time J be 
allowed the Government to expend more funds in a “fishing 
expedition” abroad but that the Court now take notice of the 
extreme gravity of the situation as respects proper judicial 
safeguards and the dignity of our Court and dismiss the indict¬ 
ment against this defendant. 

Frank H. Myers.! 

Frank H. Myer^. 

* # * * # 

Memorandum [17975-17976] 

i 

I have decided to grant the prosecution’s request, made! in 
the form of a motion, to defer decision of all pending motions 
to dismiss the above-enlisted cases for want of prosecution. 
This action is taken in order to permit an investigation to be 
made in Germany as to whether there exists any direct, 
evidence of guilt of the defendants. 

Ordinarily when cases including charges of commission | of 
crime have been pending for a long period of time, the Court¬ 
is not justified in granting additional time to investigate [as 
to the guilt or innocence of defendants. But the present cases, 
which involve allegations of conspiracy to undermine the 
morale of the Armed Forces of the United States, arose alj a 
time when Germany, where important direct testimony of 
guilt is said probably to be available, was in a state of wlar 
with the United States and access to such testimony was im¬ 
possible. Now that the war is at end, it seems to me reason¬ 
able to permit the prosecution to have opportunity to complete 
an investigation which apparently has been under way in 
Germany for some weeks. 

If a trial of these cases is to be set by the Court, it is iijn- 
portant that direct evidence of guilt, if it exists, should be 
adduced. Counsel for the prosecution has stated in argument 
before me that late decisions of the Supreme Court of the 
United States in cases similar to those pending in this Coqrt 
have made him doubtful as to the possibility of sustaining! a 

I 
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conviction, if one is obtained on the evidence now at hand. 
This statement of doubt of counsel is supported by his failure 
thus far to inform the Court, although requested to do so, 
as to his attitude toward actually proceeding with a prosecu¬ 
tion. If a serious doubt of the legal guilt of the defendants 
exists in the mind of the prosecutor, who is fully familiar with 
the evidence and is advised as to the strongest aspects of the 
Government’s case it would seem futile to prosecute these cases 
through many tedious months. Especially is this true where 
the Court is compelled to call upon a large number of defense 
counsel to serve impoverished defendants without any assur¬ 
ance of compensation. On the other hand, if clear, direct 
evidence of guilt is found to be available against the defendants, 
they should not escape trial. 

I am fully mindful of the fact that the defendants have rights 
which, under our laws, must be protected by the Court. The 
cases against them, long pending, should be promptly disposed 
of. The investigation by the prosecution should be completed 
in a reasonable time and then the cases should be either dis¬ 
missed or a date set for trial. 

I shall grant the prosecution until April 30,1946, to complete 
its investigation in Germany. This is longer than the mini¬ 
mum period requested, but I wish to afford what seems to me 
beyond question to be ample time, so that a further extension 
will not be requested. 

On or before April 30, 1946, counsel for the prosecution will 
be expected to advise the Court in writing (copy to be sent 
to each defendant) whether prosecution of the cases is desired, 
also whether in his judgment, there is evidence available which 
reasonably will warrant the sustaining of a conviction of the 
defendants, if one is obtained, under controlling decisions of 
the Supreme Court of the United States. 

Motions filed by defendants inconsistent with the foregoing 
will be overruled. 

By the Court: 

Bolitha J. Laws, 

Chief Justice. 

March 15,1946. 

* * * * • 
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Motion to strike motion and expunge from record 

March 22, 1946 [ 19469-19471J 

Now comes George Sylvester Viereck, one of the defendants 
in the above cause, in propria persona, and moves that this 
Honorable Court strike the Motion filed on March 1, 1946, 
on behalf of the plaintiff by Ostje John Rogge, Special Assist¬ 
ant to the Attorney General, designated “Motion for Time,!’ 
and further, that the said motion be completely expunged fronji 
the record: (a) because it is not filed in good faith, but con¬ 
stitutes an attempt to draw a red herring across the trail of 
Communist espionage by reviving the corpse of the so-called 
sedition trial; (b) because it is a deft attempt to confuse th0 
issue, based on hearsay and innuendo, which, even if the alle¬ 
gations touching this Defendant were true, in no way proves 
the existence of a “seditious conspiracy”; (c) because any at¬ 
tempt to drag out the life of the three fantastic indictments, 
held over the head of this defendant like three swords of Dam¬ 
ocles, clearly violates the constitutional provision vouchsafing 
a speedy trial. 

In support of this motion Defendant Viereck alleges that: 

1. The attempted revival of the grotesque sedition trial, de¬ 
nounced as a “farce” and a “blot on American jurisprudencef’ 
by jurists and laymen alike, at this late hour—nearly four years 
after the first indictment, more than three years after the sec¬ 
ond “superseding” indictment, and almost two years after the 
abortive trial on the third indictment—is clearly an attempt 
in response to divers, sinister fellow-traveling pressure groups, 
to divert public attention from the sensational charges of es¬ 
pionage against Soviet agents in Canada and elsewhere. 

2. The chief purpose of Mr. Rogge’s proposed fishing expedi¬ 
tion to Germany at Government expense is to make “newsi’ 
after four or more books, (“Under Cover,” “Black Mail,” “It’s 
a Secret” etc., etc.) published at the instance of above-men¬ 
tioned pressure groups, and violent appeals for pressure on the 
Department of Justice by certain radio commentators, mud¬ 
larks of the air, failed to arouse public interest. 

If the Prosecution is permitted to engage in this junket fdr 
the ostensible purpose of examining witnesses and unearthing 
new “evidence” years after the indictments were returned, at- 
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torneys for the defense should likewise be permitted to travel 
abroad for the defense of their clients at the expense of the 
government, especially in the case of this Defendant, whose 
means have been exhausted by a long series of persecutions. 

3. Mr. Rogge’s reference to an alleged conversation of Heri- 
bert von Strempel with an anonymous representative of the 
State Department, is clearly hearsay and deserves no considera¬ 
tion in any Court of Law. However, even if Mr. Rogge’s 
allegations were true, it has no bearing on the issues of the 
“sedition” indictments. It in no way connects the Defendant 
Viereck with any “conspiracy” to undermine the morale of the 
Armed Forces; if true, it would merely constitute another chap¬ 
ter in the patriotic activities of this Defendant to keep America 
out of war in support of a solemn pledge by the late President 
of the United States, reiterated again and again and again in 
his speeches. This Defendant, as a result of this war and of the 
persecutions launched against him, has lost his youngest son, 
Corporal George Sylvester Viereck, who fell at Anzio; his for¬ 
tune has been dissipated, his marriage wrecked, and he has 
been incarcerated for nearly four years. Parole, for which he 
was eligible has been denied to him, primarily because of the 
pending preposterous indictments. The prolongation sought 
by the Government will delay his parole still further. 

4. Nearly a year has passed since the German surrender. 
The person or persons to whom Mr. Rogge darkly refers have 
been available to the American Government. There was no 
excuse whatsoever for postponing their examination, until now, 
when the turning of the tide against Communists and fellow- 
travelers, of whom Mr. Rogge is alleged to be one. makes 
diversion essential for the purpose of drawing the red herring 
across the trail of the agents of Moscow. 

5. Any testimony secured from former Nazi Officials who 
are in fear of their lives must be viewed with the gravest sus¬ 
picion. Men with a halter around their necks make com¬ 
plaisant witnesses for the government. Any other evidence 
dug up by Mr. Rogge on his proposed junket is likewise subject 
to grave suspicion. Germany is on the verge of starvation, 
chaos reigns in the country split into four regions by the power- 
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politics of the conquerors. It is notorious that a bar of choco¬ 
late or a pack of American cigarettes will buy almost anything 
in the Reich. The Court may well take judicial notice of these 
conditions which would taint any ‘‘evidence” obtained from 
such sources. 

6. The eight-month trial before the late Chief Justice did 
not unearth one scintilla of evidence involving this Defendant 
in any “conspiracy.” 

7. The indictments were obviously founded on “evidenced” 
presented to three Grand Juries, which, even the prosecution 
has found wanting, or they would not have delayed a resump¬ 
tion of the trial beyond reasonable limits. It seems a dubious 
stratagem to go fishing now for alleged evidence which was 
lacking when the indictments were returned. It certainly 
would establish a precedent which, if permitted to pass un¬ 
challenged, will have unfortunate legal repercussions. If a 
prosecutor can go about, seeking what he might devour to 
bolster up a deficient indictment, after several years, no defend¬ 
ant can ever be free from the fear of persecution when political 
pressure indicates its expediency. 

This Defendant has suffered before from unscrupulous prose¬ 
cutors. He suffered to such an extent that the Supreme CoqK 
of the United States severely denounced the original insti¬ 
gator of the “sedition” indictments, now a high official in the 
Department of Justice, for striking “foul blows” against the 
defendant. This too, is a matter of which the Court may tajce 
judicial notice. There is no doubt that this Court agrees wiih 
the further statement in the opinion rendered by Chief Justice 
Harlan F. Stone, that it is incumbent upon the Judge to pro¬ 
tect the rights of the defendant, even when his attorney fails 
to safeguard his interests. Defendant Viereck is practically 
without legal advice. The Court-appointed attorney, Mr. B^n 
Lindas, has not conferred with him for over a year. He has 
not even contacted him in spite of solemn and repeated lie- 
quests by the Defendant and by the Court, after Prosecutor 
Rogge attempted to revive the putrifying cadaver of the uh- 
American and probably unconstitutional series of persecutions 
which culminated in the three “sedition” indictments. 

73461C—47-6 
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Wherefore the Defendant Viereck respectfully requests the 
Court to strike the Motion of Mr. Rogge and to expunge it 
from the record. The Defendant also requests the immediate 
dismissal of all three indictments on constitutional grounds. 

George Sylvester Viereck, 

George Sylvester Viereck., 

Defendant. 

• * # * * 

Memorandum to the court 

April 30, 1946 [17972-17973] 

Now comes the United States of America, by Raymond W. 
Ickes, Special Assistant to the Attorney General, and in ac¬ 
cordance with the Court’s instructions embodied in the last 
paragraph of the Court’s Memorandum of March 15, 1946, 
respectfully informs the Court as follows: 

1. Prosecution of the above-entitled case is desired provided 
the prosecution’s investigation presently being conducted in 
Germany elicits additional evidence of guilt of the defendants. 

2. In the judgment of the prosecution, evidence presently 
available, together with that which it may reasonably be ex¬ 
pected will be secured by 0. John Rogge, Special Assistant to 
the Attorney General, and his staff presently in Germany, will 
warrant the sustaining of a conviction of the defendants, if 
one is obtained, under controlling decisions of the Supreme 
Court of the United States. 

3. However, the investigation presently being conducted in 
Germany has not been completed, and hence the Government 
is not in a position definitively to advise the Court what evi¬ 
dence will be found as a result of this investigation. 

4. Upon entry of the Court’s Memorandum of March 15, 
1946, the Government immediately initiated and diligently 
proceeded with the necessary arrangements for sending 0. John 
Rogge, Special Assistant to the Attorney General, and his staff 
to Germany to complete the investigation in the above-entitled 
case. However, due to the many administrative details at¬ 
tendant upon sending any mission to Europe, Mr. Rogge was 
not able to leave Washington until April 4,1946. 

Bad weather and mechanical trouble delayed the group’s ar- 
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rival in Germany until April 10, and it proved impossible, due 
to difficulty in contacting individuals in Germany, for any of 
the group actually to start their investigations until April 15. j 

5. The number of witnesses to be interrogated and the quan-j 
tity of documents to be examined are such as to make it im-j 
possible for a thorough investigation to have been completed 
by this date. 

6. However, the prosecution respectfully informs the Court 
that witnesses are presently being interrogated and documents! 
are presently being examined and that every effort, consistent! 
with the completion of an adequate examination of evidence! 
such as will enable the Government to make a sound recom-! 
mendation as to the final disposition of the above-entitled 
case, is being made to secure the early and final conclusion of 
this matter. 

7. The Government has been informed by Mr. Rogge thatj 
his investigation is proceeding satisfactorily, but that due 
difficulties which are still encountered in any proceeding 
this sort in Germany, forty-five days’ additional time will be 
required for him, by the use of utmost diligence, to complete 
his mission. 

Raymond W. Ickes, 
Raymond W. Ickes, 

Special Assistant to the Attorney General. 

• * * * • 

Memorandum 

The defendants will be granted until May 10, 1946, to stat^ 
their position with respect to the memorandum filed today by 
counsel for the prosecution. 

Bolitha J. Laws, 

Chief Justice. 

April 30, 1946. 

* * # # * 

Renewal of motion on behalf of Gerald B. Winrod for want o 

prosecution 

April 30, 1946 [19157-19158j 

Now comes the defendant, Gerald B. Winrod, through hik 
undersigned attorneys and renews his motion to dismiss for 
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lack of prosecution heretofore filed herein, on the specific 
ground that the Memorandum to the Court filed herein on, to 
wit, the 30th day of April 1946, indicates that the prosecution 
is still engaged in a fishing expedition and is unable at this 
time to advise the Court that it has any relevant evidence to 
support the indictment, and also is unable to advise the Court 
that it has any witness whose testimony would tend to support 
the charge in the indictment. 

The Court is further advised that in the aforesaid Mem¬ 
orandum to the Court the prosecution does not ask for further 
time but contends itself with the suggestion that it will need 
an additional forty-five (45) days to complete what can only be 
characterized as a fishing expedition, all of which is in gross 
violation of the rights of the undersigned defendant as guar¬ 
anteed by the Constitution of the United States, the laws 
applicable thereto, and the established procedure of this Court 
in the matter of diligence in prosecution. 

The Court is further advised that the aforesaid Memoran¬ 
dum to the Court fails to make any response to defendant’s 
motion to dismiss Criminal Cases No. 70,153 and 71,203. It 
follows, therefore, that these two cases must be dismissed 
forthwith without reference to the action of the Court on the 
caption hereof. 

This defendant through his undersigned counsel renews his 
suggestion that he be granted an oral hearing prior to any dis¬ 
position by the Court of the Memorandum of the prosecution 
suggesting that the prosecution needs further time before it will 
be able to advise the Court whether it has evidence it would be 
justified in submitting to a jury. 

Respectfully submitted. 

Jackson & Jackson, 

E. Hilton Jackson, 

By John W. Jackson, 

Attorneys for Defendant Gerald B. Winrod, 

626 Woodward Building, National 3266- 
***** 
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Renewal of motion on behalf of George E. Deatherage to 
dismiss for want of prosecution and in opposition to 
memorandum of prosecution 

May 2, 1946 [18157-18159] ; 

Comes now, George E. Deatherage, a defendant in above 
action, through his attorney, and renews his motion to dismiss ] 
for want of prosecution. 

In support of said motion and in opposition to the Prosecu¬ 
tion’s Memorandum filed with this Court on the 30th day of 
April 1946, said defendant sets forth: 

1. When the Prosecution’s motion, requesting additional ! 
time to make a further investigation in Germany, was heard 
by this Court, the Court, speaking through Mr. Chief Justice j 
Laws, stated in a Memorandum granting the Prosecution’s 
request, that same was granted in order that the Prosecution 
might make further search to determine whether there exists | 
any direct evidence of guilt of the defendants. The Court, 
however, stated that ordinarily when cases had been pending 
for a long period of time, the Court is not justified in granting 
additional time to investigate as to the guilt or innocence of j 
defendants but made an exception with the definite statement! 
that such extension is to but not beyond April 30, 1946. The j 
Court further said that the extension to April 30, 1946 was | 
longer than minimum period requested but added: “so that a j 
further extension will not be requested.” Also the Court ad- ! 
monished the Prosecution that it would be expected to advise j 
the Court, in writing, whether Prosecution of the cases involved j 
in this indictment is desired and whether in the Prosecutor’s ! 
judgment, there is evidence available which reasonably will j 
warrant the sustaining of a conviction of the defendants if j 
one is obtained under controlling decisions of the Supreme j 
Court. 

2. In its Memorandum the Court called attention to the j 
rights of the defendants which must be protected by the Court j 
and that these cases, long pending, should be promptly dis- j 
posed of. This defendant makes the positive and solemn j 
statement that the time has passed when a further extension | 
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of time can be granted to the Prosecution without violating 
the assurance of the Court to all parties to this action that no 
further extension of time would be granted and without doing 
violence to the rights of this defendant, guaranteed under the 
Constitution of the United States. The so-called investiga¬ 
tion in Europe is nothing more than a “fishing expedition” 
which should not be tolerated longer under the rules and pro¬ 
cedure of this Court. 

3. As a tax-payer and citizen of the United States, this de¬ 
fendant has the right, shared by other tax-payers, to now raise 
the question of whether the “fishing expedition” of the Prose¬ 
cutor and his staff, at great expense to the citizens of this 
country, shall be tolerated longer by this Court. The law is 
clear that before a citizen shall be indicted for a crime there 
must be a prima facie case presented to the Grand Jury. 
There is no place in American jurisprudence for indictment 
and years thereafter, with defendants either in jail or on bond, 
for a “fishing expedition” to bolster up a weak case; particularly 
where, as in this case, the Prosecutor has expressed a serious 
doubt in open court that, even if there were a conviction, that 
it would be upheld by the highest court of the land in the light 
of recent decisions. 

4. It is not sufficient for the Prosecution to blame this un¬ 
warranted delay on bad weather and mechanical trouble. 
This trial came to a halt, through no fault of this defendant, 
in December of 1944. The delay in resuming the trial is solely 
the responsibility of the Court and the Prosecution. It is 
not the province of the defendant to set a date for his trial, 
wild statements on the part of the Prosecutor in open court 
to the contrary notwithstanding. At no time has this defend¬ 
ant asked for a continuance of his trial. The Prosecution has 
had more than ample time to make all the investigations to 
which it is entitled and the time has arrived when it is the plain 
duty of this Court to act, as was plainly indicated would be 
done in the Court’s Memorandum, and promptly dismiss this 
action for want of prosecution. There is nothing in the Prose¬ 
cution’s Memorandum to indicate that if this preposterous 
request is granted, that there shall not be another, and another, 
and that the matter would not be drawn out indefinitely. 
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THEREFORE, this defendant renews all of his former na¬ 
tions, now pending before this Court, and requests that he be 
granted an oral hearing prior to any disposition by the Court 
of the Memorandum of the prosecution filed on April 30,19f6. 
Respectfully submitted. j 

J. Austin Latimer, 

J. Austin Latimer, 
Attorney for Defendant George E. Deatherage, 

815 American Security Building, Washington, D. C.\ 

* * * * * 

Memorandum on behalf of defendant Charles B. Hudson in 
opposition to application by Government counsel for addi¬ 
tional time 

May 6, 1946 [19446-19447] 

Again appearing solely in the interest of the defendant 
Charles B. Hudson and not waiving any right that I may have 
by virtue of a motion heretofore filed herein for permission 
to withdraw from the case as said defendant’s counsel, I desire 
to file a vigorous protest against any further extension of time 
herein to the prosecution to continue activities which have 
amounted to date as a “fishing expedition”. 

Although the most recent memorandum filed by the prose¬ 
cution sets forth seven (7) paragraphs of statements admitting 
unwarranted delay on the part of the prosecution in leaving 
the country and making his inquiries, it does not make one alle¬ 
gation that any material and relevant evidence has been dis¬ 
closed by the investigation to date among the Nazi enemy prisi- 
oners of war which would aid in the proof of the guilty of 
defendant under the existing indictment against him. 

To prolong this trial and subject this defendant to the unj 
justifiable stigma of the present wholly unsupported proceed! 
ings against him on the basis of a “fictitious world-wide con¬ 
spiracy” would be a traversy of our democratic processes and 
only serve to further bring our court in this jurisdiction into 
disrepute arising from this un-American and unconstitutional 
method of trial which has now been extended over several 
years. 

I 
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I respectfully submit that the Court should grant no further 
time to the prosecution in this case. It was more than gener¬ 
ous in the allowance of time to April 30th, 1946, so that it 
would not be necessary for the Government to ask for addi¬ 
tional time. The Court in its memorandum dated March 15th, 
1946, said: 

I am fully mindful of the fact that the defendants 
have rights which, under our laws, must be protected 
by the Court. The cases against them, long pending, 
should be promptly disposed of. The investigation hy 
the prosecution should he completed in a reasonable 
time, and then the cases should be either dismissed or 
a date set for trial. 

I shall grant the prosecution until April 80, 1946, to 
complete its investigation in Germany. This is longer 
than the minimum period requested, hut I wish to af¬ 
ford what seems to me beyond question to he ample 
time, so that a further extension will not he requested. 
[Italics mine.] 

The prosecution has abused this courtesy and it is evident that 
this request is just a forerunner of many more additional re¬ 
quests if the Court will permit itself to be persuaded by this 
application. 

As the prosecution has shown no reasonable grounds for the 
additional 45 days requested, it is urged that the request should 
be promptly denied and this defendant relieved from the in¬ 
justice imposed by the present proceedings. 

Frank H. Meyers, 

Frank H. Meyers, 

728 15th Street, NW., 

Attorney for Defendant Charles B. Hudson. 

* # * * • 

Memorandum to the court 

May 6, 1946 [19271-19273] 

Now comes Elizabeth Dilling, a defendant in the above- 
entitled cause, by Albert W. Dilling, her attorney, and in 
answer to the “Memorandum to the Court” filed herein by the 
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prosecution on April 30, 1946, respectfully states to this Honr 
orable Court the following:— 

1. Paragraph 1 of the prosecution’s said memorandum con¬ 
stitutes an admission that the alleged “evidence of guilt of 
the defendants” herein, including Defendant Dilling, in its 
possession is insufficient to warrant prosecution of the abovej 
entitled cause. 

2. That admission warrants the further observation that the 
prosecution at no time had sufficient evidence to justify the 
indictment of any defendant herein on the charge or charges 
contained in the indictment in this cause (voted in January 
1944) or in the two preceding indictments (one voted in Juljj 
1942, and the other in January 1943) involving many of the 
same defendants and similar charges. 

3. Said Paragraph 1 of said memorandum, further, is ap 
admission that the prosecution is currently engaged in a “fish-f 
ing expedition” in Germany, through which it hopes to “elicit 
additional evidence of guilt of the defendants” warranting 
“prosecution of the above-entitled case.” 

4. The prosecution does not know what it is looking for anc. 
does not know what it may find of an evidentiary nature bu| 
boldly and frankly states that it desires to prosecute this cause 
“Provided” (“If”, in other word) the current “fishing expedi-f 
tion” turns up some evidence of guilt. 

5. Said memorandum presented by the prosecution may 
truthfully and logically be said to constitute a belated admis¬ 
sion of something that Defendant Dilling, at least, has known 
all along, namely, that the indictment herein and the two prej 
ceding related and similar indictments were viciously, malij 
ciously, and illegally inspired, conceived, and contrived with-j 
out any “probable cause” of guilt by fanatical, unconscionable! 
partisans of the Federal Administration then in power, seeking 
through perverted use of a so-called “peace-time sedition stat^ 
ute” and the conspiracy statute to convict, wrongfully, good^ 
honest, sincere, innocent American citizens and so punish them| 
for their political opposition. 

6. The prosecution well knows that “evidence presently) 
available” is insufficient to “obtain,” much less “sustain,” the 
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conviction of Defendant Dilling, or any other defendant herein, 
which knowledge is shared by the defendants herein and by 
the world at large as the result of the judicio-political fiasco, 
misnamed a “Sedition Trial,” conducted by the prosecution for 
almost eight months during 1944, during which, as the record 
will show, not one scintilla of pertinent evidence proving the 
charge against a single defendant was adduced. 

7. What the prosecution may now reasonably expect to se¬ 
cure to “make,” or bolster up, its nonexistent case, should not 
be condoned by this Honorable Court as an excuse for further 
harassment and persecution of the defendants herein. 

8. “Fishing expeditions” have always been frowned upon in 
American jurisprudence; the abuses and violations of legal 
ethics in this cause and in the two related ones represented 

by similar indictments, culminating in the present admitted 
“fishing expedition” in Germany, should not only be frowned 
upon by this Honorable Court but should be promptly rebuked 
by the forthwith dismissal of the indictment herein. 

9. The Constitution and laws of the United States guaran¬ 
tee to all citizens an immediate and speedy trial of criminal 
charges against them; already, that Constitution and those 
laws have been grossly and seriously violated by the record in 
this cause, and even more so in connection with the two preced¬ 
ing related and similar indictments. 

10. In justice to the persecuted and impoverished defendants 
herein, one of two things should be done and done now! (1) 
This cause should be set down for immediate trial based upon 
alleged “evidence presently available”; the prosecution had, 
or thought that it had, enough such “evidence” to consume 
almost eight months in a trial that had barely gotten well 
under way; surely, another trial could be started at once and 
by the time the same ground had been covered again (which 
most certainly would have to be done) such other “evidence” 
as might be found or “conjured up” by the present prosecution 
mission in Germany would be available to the prosecution with 
which to “carry on.” Or (2) This cause should be dismissed 
immediately, leaving it to the prosecution to use any pertinent 
evidence that may be discovered by the German mission, if 
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in fact there is any involving the defendants herein, to secure 
any new indictment or indictments that may be legally 
warranted. 

Albert W. Dffling, 

Albert W. Dilung, 
Attorney for Defendant Elizabeth Dilling. 

***** 

I 

Memorandum of William Robert Lyman in opposition to the 
Government’s request for more time 

May 6, 1946 [19106-19110] 

Comes now the defendant William Robert Lyman and op¬ 
poses the request for more time contained in the prosecution’s! 
Memorandum to the Court of April 30,1946, for the followingi 
reasons: 

1. Seventeen months after the declaration of the mistrial on 
December 7,1944, the government desires to prosecute the easel 
at bar provided the investigation now being made in Germany] 
“elicits additional evidence of guilt of the defendants.” 
(Memo. 4/30/46, para. 1). The reason why such “additional! 
evidence of guilt of the defendants” is, in the opinion of the 
prosecution, necessary has heretofore been given by the govern-! 
ment as being that the Supreme Court of the United States! 
has rendered decisions in certain cases since the mistrial of 
December 7, 1944, which, in the opinion of the government,! 
make it impossible for the prosecution to sustain its case upon! 
the evidence presently in its possession. In other words, the 
government practically admits that it now has no case against 
the defendants in the light of the aforementioned Supreme! 
Court. 

2. Assuming the extension now sought is granted and thej 
evidence the prosecution hopes to obtain is obtained, there is! 
no reason to suppose that other decisions will not be rendered! 
by the Supreme Court of the United States between now and 
the time the government is ready to proceed which will, in the 
opinion of the government, vitiate the evidence collected as 
a result of the present investigation in Germany and make 
necessary a further search in Germany or elsewhere for addi-j 
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tional new evidence to sustain its case in the light of such 
decisions. This could go on indefinitely. 

3. Had the prosecution actually wanted to try the case after 
the mistrial on December 7, 1944, it would have taken the 
steps necessary to having a new trial date set as soon thereafter 
as the criminal trial calendar of the Court would have per¬ 
mitted. Had this been done the sole reason it now gives for 
being unable to proceed would not have existed, for the Keegan 
case (65, S. Ct. 1203)—the case over which the prosecution is 
“disturbed” (R. 2/8/46, p. 6) was not decided by the Supreme 
Court until June 11, 1945. But the prosecution did nothing 
towards having the case reset for trial. 

4. Contrary to its oft-repeated statement that it has always 
been ready for trial, the government took no affirmative action 
in the case when one of the defendants filed his Motion for a 
Speedy Trial in March 1945. The fact that the Motion was 
later withdrawn by the defendant (Government’s Answer to 
Various Motions, 2/2/46, para. 4) was no valid reason that 
should have deterred the government from endeavoring to have 
the case set for trial then if it really wanted to try it. At that 
time the sole reason the prosecution now gives for being unable 
to proceed did not exist. Contrary to the averment in para¬ 
graph 4 of said Answer to the effect that “the defendants 
opposed the setting of a trial date,” the defendant Lyman did 
not oppose the setting of a trial date. 

5. The government does not explain why it did not imme¬ 
diately commence the investigation in Germany when the 
decision in the Keegan case, supra, was handed down on June 
11,1945. The prosecution knew then that the evidence it had 
was not sufficient to sustain a conviction in the light of that 
case. 

6. Although the government has stated time and again that 
it has at all times been ready for trial, the fact is the govern¬ 
ment has never taken any affirmative action towards having 
the case retried since the mistrial of December 7, 1944, and it 
is now strenuously opposing the efforts of certain of the de¬ 
fendants to have the case finally disposed of. 

7. Two months ago when the Court was at last apprised of 
the prosecution’s desire to look for new and additional evidence 
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it most generously allowed the government even more time j 
than was requested. And still the prosecution is not now ready 
to proceed. 

8. Nothing in the Memorandum to the Court of April 30, | 
1946, could lead anyone to believe that forty-five days hence, j 
or at any time in the future, will the prosecution be able to 
state that its investigation in Germany is completed and that, j 
as a result of that investigation, it is ready to proceed. What j 
is very apparent from the Memorandum, however, is that the j 
prosecution has in mind no definite sources of information 
from which it expects or even hopes to obtain the evidence it 
is now seeking; that it is not at all certain that such evidence j 
will ever be found; that it is simply searching hither and yon 
within the geographic confines of Germany in the hope of j 
stumbling upon some evidence that might enable it to sustain 
its case. 

9. From the record in this case since December 7, 1944, it 
would seem that for some undisclosed reason the prosecution 
does not want either to try this case or to drop it, but to keep 
it hanging fire for a further indefinite period of time. Justice 
demands that such a situation be not permitted to exist. 

10. Nowhere in the Motion for Time of March 1, 1946, or 
in the Memorandum to the Court of April 30, 1946, does the 
prosecution indicate that it is hopeful of eliciting in Germany 
evidence that will enable it to sustain its case against the de¬ 
fendant Lyman. The delay in disposing of the case against j 
the defendant Lyman that has already ensued since December 
7, 1944, has been violative of the right to a speedy trial se¬ 
cured him by the Constitution of the United States. Needless j 
to say any further delay will be continuingly violative of that 
right. 

11. The delay in disposing of the sedition case is bringing 
the administration of justice in this jurisdiction into great 
disrepute. 

Because the Court in the oral hearings had recently in the 
case at bar has very considerately expressed concern over the 
plight of present court-appointed counsel and has indicated 
that it is having difficulty in replacing such court-appointed 
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counsel, this court-appointed counsel feels constrained to make 
the following observations to the Court: 

It is respectfully submitted that the plight of court- 
appointed counsel is the most unimportant phase of the case. 
It would, indeed, be a very grave reflection upon the Bar of 
this Court if it could even be intimated that among the reasons 
for not setting the case for trial after the mistrial of December 
7, 1944, was the inability of the Court to secure competent 
counsel for the indigent defendants. 

Counsel for Lyman is one of court-appointed counsel who, 
several months after the mistrial of December 7, 1944, filed 
a Motion for Leave to Withdraw. No action has been taken on 
any of the Motions filed, so far as this counsel knows. This 
counsel is perhaps no more financially able and is certainly no 
more desirous of becoming involved in a long, drawn-out case 
without compensation than are other members of the Bar of 
this Court. However, because she feels so strongly that the 
difficulty in obtaining court-appointed counsel, as heretofore 
expressed by the Court, is a grave reflection upon the Bar to 
which she does not wish to contribute in even the smallest 
degree, she is willing to withdraw her Motion for Leave to 
Withdraw and remain in the case if such action on her part will 
assist the Court in effectuating a final determination of the 
case. 

Elizabeth R. Young, 

Elizabeth R. Young, 

723 loth Street, NW., 

Attorney for Lyman. 

* * # * * 

Position of Joseph E. McWilliams with respect to memorandum 
for additional time filed by prosecutor for plaintiff 

May 7, 1946 [18000] 

Now comes Joseph E. McWilliams by Maximilian J. St. 
George, his attorney, and files this statement in reply to the 
request by Special Assistant to the Attorney General for an 
additional forty-five days time to make certain investigations 
in the above-entitled cause: 
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1. That inasmuch as the Court has seen fit to permit counselj 
the opportunity to go to Europe for the purpose of making anj 
investigation in the hope of finding sufficient evidence to war-| 
rant the sustaining of the conviction of defendants if one is 
obtained, under the controlling decisions of the Supreme Courtj 
of the United States, and inasmuch as divers large sums of | 
money have already been spent in this investigation, and inas¬ 
much as said investigators are now represented to be in Europe j 
and have already consumed a great deal of time and money | 
therein, this defendant has no objection to a continuance of 
sixty days provided such added continuance would be the last 
one and that thereupon this Court act upon the motion of this j 
defendant to expunge from the record said petition of the Prose¬ 
cutor for the purpose of making said trip to Europe and dis¬ 
missing this cause for want of prosecution. 

Joseph E. McWilliams. 

Joseph E. McWilliams. 

By his attorney, 

Maximilian J. St. George. 

Maximilian J. St. George. 

# # * # # 

Memorandum to the court 

May 7, 1946 [19502] ! 

Comes now, Wilhelm Gerhard Kunze, by his attorney, P. | 
Bateman Ennis, and respectfully urges this Honorable Court 
to refuse the Government further time for investigation to as¬ 
certain whether there exists any direct evidence relating to the 
guilt of the defendant Kunze, and as reason therefore counsel 
can only refer to the length of time consumed in preparation 
and investigation of the Goverment’s case, the lengthy pres¬ 
entation to the Grand Jury, the eight months consumed in 
trial of the case and the fact that practically seventeen months 
have elapsed since the mis-trial was declared. 

Respectfully submitted. 

P. Bateman Ennis, 

P. Bateman Ennis, 

Attorney for Wilheld Gerard Kunze, 
Shoreham Bldg., Washington 5, D. C. 


* 


* 
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Defendant's answer to Government's memorandum to the 

court, filed April SO, 1946 

May 9, 1946 [19494-19495] 

And now comes Presscott Dennett, one of the defendants in 
the above mentioned case, by his Attorney, Isadore Stem, and 
respectfully addresses the Court as follows: 

1. Your defendant is a soldier, in uniform, in the United 
States Army. That by reason of the above indictment he has 
been deprived of his pay as a soldier since his induction into 
the army. 

2. That this case has been pending for four years and that 
the defendant is entitled to an early trial. 

3. Your defendant respectfully suggests to the Court that 
bad weather and mechanical trouble have never been con¬ 
sidered legal grounds for withholding a prosecution and re¬ 
taining a defendant under jeopardy for so long a period of time. 

4. Your defendant, by his Attorney, respectfully suggests to 
the Court that the prosecution has had ample time to prepare 
this case and there is no definite assurance that there will be 
any forthcoming evidence that will convict Presscott Dennett. 

5. The defendant is subject to public humiliation and is in 
dire want because he receives hardly any pay from the army, 
nor is his mother, who is an aged widow, receiving an allot¬ 
ment sufficient to maintain her. 

6. Your defendant respectfully suggests that a careful read¬ 
ing of the memorandum to the Court by the prosecution re¬ 
veals the fact that it may be months or even years before this 
case finally come to trial. 

7. That such a delay will work undue hardship on the de¬ 
fendant and is against the principles of our organic law. 

Wherefore, your defendant prays that his motion to dismiss 
the indictment be granted fortwith. 

Isadore Stern, 

Isadore Stern, 

Attorney for Presscott Dennett. 

***** 



Motion to deny request of prosecution for more time by Robert 

Edward Edmondson [1S677] 

Now comes Ethelbert B. Frey, Attorney for Defendant 
Robert Edward Edmondson, and petitions this honorable 
Court to deny, on the grounds outlined below and detailed irV 
the attached affidavit-data, the prosecution’s Third Postpone¬ 
ment Request, dated April 30,1946. for 45 days additional time* 
notwithstanding the Court’s intimation March 15 that furthej* 
delay in the matter of a Court decision on the Jan. 25, 1946, 
defense-motions to dismiss the case, would be considered 
unreasonable, to wit: 

(1) Lack of prosecution for more than 17 months after misj 
trial declaration Dec. 7, 1944; (2) failure of Counsel Rogge 
himself, as sole prosecutor in the case, to advise the Court orj 
or before April 30, 1946, as instructed by it. if evidence wa$ 
then available which would reasonably warrant the sustaining} 
by the U. S. Supreme Court of an actual conviction; and (3) 
his further omission, as instructed by it, to advise the Court 
at the same time if the Department of Justice was ready toj 
proceed to trial on evidence then in hand. 

Respectfully submitted. 

Ethelbert B. Frey, 

Attorney for Defendant 
Robert Edward Edmondson. 


Dated Washington, D. C. 

May 9th, 1946. 

affidavit [ 18678-18681 ] 

! 

Robert Edward Edmondson of Grass Valley, Nevada County,! 
California, being duly sworn, hereby deposes and says: 

That he is a defendant in the mass-conspiracy case prosecuted 
in U. S. District Court at Washington, D. C., entitled United 
States of America versus Joseph E. McWilliams et al., under 
Indictments 70153, 71203, and 73086, from July 21, 1942, to 
date; 

That he is wholly innocent of the charge of conspiracy to 
undermine the loyalty of members of the U. S. armed forces 
by publicity, and should not be further prosecuted; 

734G16—47-7 
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That the third request of the prosecution, dated April 30, 
1946, for 45 days additional time to explore Nazi records in 
Germany in search of new evidence, should be promptly denied 
in accord with the Court’s March 15,1946, warning that exten¬ 
sion of delay would be considered unreasonable; 

That said indictments against this deponent-defendant 
ought to be forthwith unconditionally dismissed, for the fol¬ 
lowing and other reasons: 

Point 1. On Jan. 25, 1946, defendant’s Attorney Ethelbert 
B. Frey of Washington, D. C., with other defense-counsel, filed 
a motion to dismiss said indictments for lack of prosecution 
during the year following mistrial declaration Dec. 7, 1944. 

Point 2. At a Court hearing Feb. 8, 1946, in response to the 
Court’s question as to whether or not the Department of Justice 
“ever intended to try the case,” Prosecutor Rogge, in charge of 
the action, asked for additional time to reply, being Postpone¬ 
ment Request No. 1. WTiereupon he was given until Mar. 1, 
1946, to reply—20 days later. 

Point 3. On Mar. 1st the prosecutor asked for a further 
thirty-day postponement of a ruling on defense-dismiss mo¬ 
tions, being the second delay-request, in order to go to Germany 
to try to find new evidence against defendants; and on Mar. 
15, 1946, the Court gave him until Apr. 30, 1946, to investi¬ 
gate—61 days; intimating that further extension would not be 
granted. 

Point 4. On April 30, 1946, Special Assistant Raymond W. 
Ickes to the Attorney-General, filed with the Court “a mem¬ 
orandum,” asking, apparently on behalf of Prosecutor Rogge 
who was still in Germany, a third further postponement of 45 
days—making grand total of 126 days—on the ground that 
conditions were “such as to make it impossible for a thorough 
investigation to have been completed by April 30, 1946.” 
Which memorandum ignored Chief Justice Laws’ notification 
in his Mar. 15,1946, ruling, viz: 

I shall grant the prosecution until Apr. 30, 1946, to 
complete its investigation in Germany. This is longer 
than the minimum period requested, but I wish to afford 
what seems to be beyond question ample time so that 
further extension will not be requested. 
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This action is taken in order to permit the investiga¬ 
tion to be made in Germany as to whether there exists 
any direct evidence of the guilt of the defendants. 

The investigation should be completed within a rea-i 
sonable time, and then the case should either be dis¬ 
missed, or a date set for trial. [Italics supplied.] 

Therefore deponent holds with the court that “a reasonable! 
time” has expired without the production of any “clear and 
direct evidence,” and that the case should now be dismissed, | 
as suggested by the court, whose Mar. 15 instructions were! 
not—as Mr. Ickes asserts—complied with. 

Point 5. Chief Justice Laws ruled Mar. 15, 1946, that Coun¬ 
sel Rogge in charge of the prosecution, on or before Apr. 30, 
1946, “will be expected to advise the Court in writing (copy to 
be sent to each defendant), whether prosecution of the case 
is desired; also whether, in his judgment, there is evidence 
available which reasonably will sustain a conviction * * * j 
under controlling decisions of the Supreme Court of the U. S.” ! 

Point 6. Prosecutor Rogge did not act in accord with that 
provision, for Attorney Ickes—who has not heretofore been 
identified with the case, states that he himself prepared “a ! 
memorandum” in the mater “on information and belief,” and 
submitted it to the Court, saying, in Paragraph No. 1: 

Prosecution * * * is desired Provided the prose¬ 
cution’s investigation presently being conducted in 
Germany elicits additional evidence of the guilt of the 
dfendants. [Italics supplied.] 

(Note that Chief Justice Laws’ requirement is “clear | 
and direct evidence,” not merely “additional evidence”.) ' 

Point 7. Mr. Ickes stated in Paragraph 2: “In the judgment ! 
of the prosecution evidence presently available together with 
that which may be reasonably Expected will be secured by j 
Prosecutor Rogge * * * will warrant the sustaining of 

a conviction, etc.” [Italics supplied.] 

Point 8. In Paragraph 3 Mr. Ickes admits that the Govern- j 
ment is not now “in a position definitely to advise the Court 
what evidence Will be found as a result of this investigation.” 
[Italics supplied.] 


I 
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In other words, the Department of Justice is Not ready to 
proceed to trial because it has been unable, in a full year of 
investigation in Germany, to find evidence against the defend¬ 
ants such as is specified by the Court; so that its presump¬ 
tuous third request for still more delay, under the circum¬ 
stances existing, is tantamount to Indictment-Trial-Prosecu- 
tion “By Expectation!” 

Therefore, since the evidence-status has automatically re¬ 
verted to that existing at the Feb. S, 1946, hearing, regarding 
which the Court in its Mar. 15 ruling said: “Counsel for the 
prosecution has stated in argument before me that late de¬ 
cisions of the Supreme Court of the U. S. in cases similar to 
those pending in this Court have made him doubtful as to the 
possibility of sustaining a conviction, if one is obtained on the 
evidence A ’ow at Handy —the prosecution’s April 30 demand 
for more time should be summarily denied and the indictments 
unconditionally dismissed in furtherance of long-delayed 
justice. 

Point 9. In Paragraph 4 Mr. Ickes says that on account of 
“administrative details’’ the prosecutor “was not able to leave 
Washington until April 4 for Germany”. Yet the Washington 
Post of Mar. 18. 1946, published this: “Chief Justice Laws 
Friday gave the Government until April 30 to look in Germany 
for evidence in the seditious conspiracy case * * * The 
ruling was the go-ahead for Prosecutor Rogge’s take-off for 
Germany. He and a number of his staff * * * Have 
Been Busy Getting Ready For The Trip For Two Weeks.” 
In other words, Prosecutor Rogge had been preparing to leave 
since the first of March, and should have been under way 
soon after receiving the court’s March 15 decision—instead 
of waiting until April 4, as reported by Mr. Ickes. 

Point 10. Prosecutor Rogge’s March 1 time-motion indi¬ 
cated that the Department of Justice, through its FBI, had 
been investigating Nazi records since Germany’s surrender in 
April, 1945, for evidence against defendants, but without suc¬ 
cess in view of the April 30, 1946, third request for additional 
time. 
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Deponent points out that the prosecutor’s delay-demands 
again and again and again, are entirely in harmony with his 
preposterous mistrial announcement that he intended to try j 
the case “if it takes Forever!” 

Point 11. The following significant report from its Nurem- 
burg Correspondent Victor E. Bernstein to the New York 
daily newspaper “PM” of Apr. 14, 1946, suggests that the i 
Washington Attorney-General does not entertain much con- j 
fidence regarding Mr. Rogge’s junket to Germany, since a j 
small staff of only two assistants as investigators was pro- j 
vided—leaving the inference that the prosecutor has made a 
job-hunting expedition of the journey as a result of his out¬ 
standing failure-record in the mass-case. Which is not only | 
another imposition on Chief Justice Laws but a contemptuous 
“playing with the Court” in his own personal interest, as well 
as compounding injustice for defendants: 

0. John Rogge. Special Assistant to the U. S. Attor- j 
ney-General, has arrived here to begin his search for | 
evidence which may help to convict certain Americans I 
who stand indicted. # * * He came with two as- ! 
sistant investigators, two stenographers and two port- j 
able typewriters. His assistants are Edith H. Lowen- 
stein and Paul Ertzinger. This staff, with some luck | 
and lots of sweat, might conceivably be enough to ac- | 
complish certain limited objectives, although even this I 
is a gamble . But it is definitely and hopelessly under- j 
manned, to accomplish what should have been Rogge’s 
objective—the complete and thorough EXPLOITA- j 
TION of documents and witnesses available here, to 
build up for all time the complete story of the Nazi 
Fifth Column in America .” 

“PM” editors added a local note saying that “Attor¬ 
ney-General Tom Clark is interested in getting convic¬ 
tions. He wants to pile up a record as an effective 
prosecutor. And Clark remembers the difficulties 
Rogge faced in pressing the case. Clark seems to be¬ 
lieve that with the war over, it would be next to im- 
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possible to get convictions * # * And That Even 
the Examination of Persons and Records in Germany 
Will Not Provide the Evidence Necessary to Get Con¬ 
victions.” [Italics supplied.] 

Respectfully submitted to the Court. 

Robert Edward Edmondson. 
Robert Edward Edmondson. 


Renewal of motion by Lawrence Dennis to dismiss for want of 
prosecution and reply in opposition to the Plaintiff's memo¬ 
randum of April 30,1940, asking for Jf5 days more after hav¬ 
ing been granted 4$ days by the court in its memorandum of 
March 15,1946 

May 10, 1946 [18416-18429] 

Now comes Law’rence Dennis, one of the defendants in the 
above cause, acting as his own counsel, and renews his motion 
to dismiss for want of prosecution. 

In support of said motion and in opposition to the Prosecu¬ 
tion’s Memorandum filed with this Court on April 30, 1946, 
said defendant sets forth: 

As this case goes into its sixth year in another two months, 
the issue continues to be due process. The first grand jury 
went to work on this case in July, 1941. Under due process 
it does not take five years to prepare a criminal case for trial 
if there is a case. 

The Honorable Court had before it last January, or over 
four months ago, the motions of several defendants, including 
the maker of this motion, for a dismissal of the indictment in 
the above captioned case for want of prosecution following the 
declaration of a mistrial some fourteen months prior thereto. 
To all these motions for dismissal, the Government at first re¬ 
plied, in writing, that it had always been, and still was, ready 
for trial. At the hearing on this reply, Counsel Rogge, for 
the Government, in open court contradicted it by telling the 
Court that he had doubts as to the legality of the Prosecution 
case in the light of recent Supreme Court decisions. On the 


strength of these contradictory statements, one expressing 
readiness for trial and the other doubt as to the Plaintiff’s 
case, and in view, further, of the lapse of over a year since 
the mistrial, during which the Government made no move to 
set the case for trial, due process left the Court no alternative 
but to grant defense motions for dismissal for want of prose¬ 
cution and for want of a manifest and unequivocal intention 
on the part of the Government to prosecute on the evidence 
and the case on which it had secured the indictment, on Janu¬ 
ary 4, 1944, two years before, and on which it had conducted 
a seven months trial. 

The Court, however, called on the Government Counsel in 
open court to say whether he was ready to go to trial or in¬ 
tended to prosecute this case, the Court then having before it 
the written reply of the Government that it had been and was 
ready for trial, contradicted by Government’s representative’s j 
expression of doubt of his case. Government Counsel, instead 
of making orally, at the time, an affirmative answer, as de¬ 
manded by his written reply, quite simply stalled, asking the 
Court for three weeks’ time in which to answer the Court’s ! 

I 

query whether he intended to prosecute this case. The Court’s 
inquiry admitted only of a ‘‘yes” or “no” answer, which, in 
view of the record, the Government had to make there and 
then. At the end of the three weeks, the Government again 
stalled, this time in a long memorandum requesting a 30 day i 
delay to allow of further investigation in Germany. This 
stalling reply was accompanied by a lengthy recital of alle¬ 
gations of an irrelevant and smear character against several 
defendants. The memorandum failed to specify what evi- j 
dence was sought and to explain why or how it would sustain 
the charge of the indictment. 

The Court, in its Memorandum of March 15, 1946, granted ! 
the Government not only the thirty days requested but 45 j 
days, or until April 30, 1946, for the making of the investiga- j 
tion in Germany allegedly desired by the Plaintiff, at the end 
of which time the Government was to tell the Court whether 
it was ready to go [to] trial. It is generally understood that, in 
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this case as in the celebrated Dreyfus case, the Government, 
once committed to an improper prosecution, may feel that its 
honor is at stake and requires a conviction. The Court is ! 
doubtless aware that, in this case, the Department of Justice 
asked a distinguished Washington attorney, William Leahey, 
to undertake to prosecute this case to save the Department’s : 
face. This defendant reminds the. Court, in this five year old 
persecution of the defendants for their political views, the 
honor of the Government can only be saved by procedure in 
harmony with due process, and that it is never too late for a i 
return to the ways of due process and fair play. 

This defendant feels that the Court’s ruling of March 15, 
1946, was an erroneous and improper use of judicial discretion, i 
given the state of the record at that time. But one more error 
in this cause celebre, which is one long series of errors and a 
proceeding once characterized by the editorial page of the 
Washington Post as a court room farce, is a relatively minor 
matter. Whatever action the Court may take at this stage 
of this five year old political persecution and procedure in at¬ 
tempted imitation of a Moscow propaganda trial will be of 
historical interest as to the administration of justice in the 
United States during this period rather than of practical im¬ 
portance to the defendants who, over a five-year period, have 
been the victims of persecution by the Government in a series 
of proceedings which, as Justice Murphy said of the seven year , 
hounding by the Department of Justice of Bridges, will go 
down in history as a monument of man’s inhumanity to man. 

Now comes the Government, at the expiry of the Court’s 
45 day time limit, with still another stall, asking for 45 days 
more in which to continue a fishing expedition for evidence in 
Germany. The Government’s Memorandum is self-contra¬ 
dictory and completely evasive as to whether it intends to 
prosecute. It says, among other things. 

1. Prosecution of the above entitled cause is desired, 
provided the prosecution’s investigation presently be¬ 
ing conducted in Germany elicits additional evidence of 
the guilt of the defendants. 


2. In the judgment of the prosecution, evidence pres- j 
ently available, together with that which it may reason- j 
ably be expected will be secured by 0. John Rogge, j 
Special Assistant to the Attorney General, and his staff ! 
presently in Germany, will warrant the sustaining of a j 
conviction of the defendants, if one is obtained under j 
controlling decisions of the Supreme Court of the United 
States. 

3. However, the investigation presently being con- j 
ducted in Germany has not been completed, and hence ! 
the Government is not in a position definitively to ad- j 
vise the Court what evidence will be found as a result j 
of this investigation. 

Now there are conceivable situations in which it might be j 
reasonable for a prosecution to ask a continuance. But this 
is not one of them. If the Government had said that it in- j 
tended to prosecute but wanted a reasonable length of addi¬ 
tional time in which to get certain specified evidence of rele¬ 
vancy to the charge, the case would be different. But the Gov¬ 
ernment says it intends to prosecute “provided” it gets “addi- | 
tional” evidence. Those two words, just quoted, make this en- i 
tire Memorandum wholly indefensible within the framework j 
of due process. By these words, the Government admits that 
the evidence on which it secured the indictment from the grand I 
jury and went to trial for seven months and on which it said 
in its written reply of last January that it had been and still 
was ready for trial was and is insufficient. 

A proper regard for due process must tell the Court that if 
the evidence on which the indictment was procured and the 
trial had is now admittedly insufficient, the prosecution is not 
entitled to more time in this five-year-old case to conduct a J 
fishing expedition in Germany for further evidence to complete 
a case. 

The Government is entitled to investigate and look for more 
evidence up to the date it goes to trial and to use all evidence 
it now has or can get up to the time of a new trial. But, under 
due process, the Government is not entitled to one day s time 
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to investigate with a view to deciding whether or not to prose¬ 
cute on an outstanding indictment. 

Due process or the rule of law is a matter of following estab¬ 
lished rules and not doing violence to well settled rules of 
procedure. Among the basic principles of our jurisprudence 
are the rules that a grand jury alone can decide whether given 
evidence is sufficient to warrant a prosecution and a petit jury 
alone can decide that given evidence warrants a conviction 
where a defendant has the right of trial by jury. A prosecutor 
may, at his discretion, decide that the evidence on which a 
grand jury has returned an indictment is insufficient, and, on 
that opinion, nolle prosse, exactly as a trial judge may direct 
an acquittal or end a criminal trial in a dismissal on the ground 
of the insufficiency of the evidence. But a prosecutor may not 
decide that the evidence is sufficient for prosecution any more 
than a judge may decide that the evidence is sufficient for 
conviction and direct a verdict of conviction. 

If a prosecutor could decide that evidence was sufficient for 
a prosecution, there would be no need for a grand jury. If 
a judge could decide that evidence was sufficient for a convic¬ 
tion, there would be no need for a trial jury. Where jury 
action is involved, the court officers, judge and prosecutor, 
can only decide that the evidence is insufficient ; not that it 
is sufficient. 

The prosecution memorandum under reply constitutes an 
attempt to usurp the functions of the grand jury. This is not 
a technical or purely legalistic argument. It is a point that 
goes to the very roots of due process in a criminal law procedure. 
How can a prosecution that has been a plaintiff in this cause 
for nearly five years properly exercise judgment as to the suf¬ 
ficiency of new evidence in this or any other case? And how 
can the Court, passing on defense motions for dismissal for 
want of prosecution, properly pass on any future statement 
by the Government that it has found evidence sufficient to 
reopen this case? Neither the prosecutor nor any judge has 
the right to say that evidence is sufficient in a case where such 
a finding is exclusively for a jury: a grand jury to say the evi- 


deuce is sufficient for a prosecution and a petit jury to sayj 
that the evidence is sufficient for a conviction. 

Defendant in this case feels that the Court propounded an 
untenable theory about the effect of the war on the evidentiary 
aspects of this case. The Court is respectfully asked to rule 
that any question as to the sufficiency of new evidence is out¬ 
side its province in acting on the motions before it to dismiss 
for want of prosecution. The question before the Court is 
whether the Government has shown the requisite intention to 
prosecute on the evidence the grand jury found sufficient and 
on the evidence the Government may now or at the time of 
trial have, whatever that may be. 

Having thus stated what seems the only position for the 
Court to take as to new evidence or as to the evidentiary 
aspects of the case, this defendant hastens to add that he isj 
fully prepared forthwith to argue the case on its merits and 
particularly as to the evidence, which the Prosecution has in¬ 
jected and the Court, by its memorandum of March 15, 1946,! 
has erroneously in this defendant’s contention, admitted as 
an issue in determining the disposition of the motions to dis-l 
miss now before the Court. 

If the Court is going to allow the sufficiency of evidence for a 
new trial to become an issue, the Court is asked to study care¬ 
fully the indictment and the trial record in the light of the 
Prosecution’s Memorandum, now under reply. Keeping the 
indictment and the trial record clearly in mind, one has diffi¬ 
culty imagining just what evidence to prove the charge of the 
indictment could reasonably be expected to result from an 
investigation in Germany that could not have been found here 
in the United States over the past five years, if the charge had 
been well founded. Did the Court suppose that Mr. RoggeJ 
would get a former member of the German diplomatic or con-| 
sular staffs in the United States, who may now be in Germany,! 
to supply the missing link for the Government’s case by testify-! 
ing that, while functioning in this country, he had been engaged | 
in a conspiracy to overthrow democracy and set up Nazism 
here by advocating or causing insubordination in the armed 
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forces? Or that he had conspired with any one of the defend¬ 
ants to cause insubordination? Did the Court suppose that 
any competent document would be found in German archives 
indicating the existence of this particular conspiracy? 

The Court is not asked to form a judgment as to whether 
the conspiracy, as laid in the indictment, did or did not exist, 
or as to whether the defendants did or did not join it. The 
Court is asked whether it is reasonable to suppose that such a 
conspiracy—to cause insubordination in the armed forces by 
means of the dissemination of propaganda—could have been 
carried on by twenty-nine defendants and a number of German 
officials named as coconspirators in the United States over a 
period of years, involving forty odd publications and innu¬ 
merable acts of utterance, writing and political advocacy, with¬ 
out there being available in this country sufficient evidence to 
prove the charge? If the conspiracy had existed as alleged and 
if the defendants had participated in it as charged, evidence of 
their guilty acts of propaganda in this country would be found 
right here. Mr. Rogges prior memorandum said, in effect, that 
the Government believed that one of the former members of 
the German Embassy in this country, named as a coconspirator 
in the Government's bill of particulars, had conspired with 
some of the defendants to cause insubordination in the armed 
forces, but that, in over four years, the Government had not 
been able to get enough evidence to prove it, wherefore the 
Government asked time to allow Mr. Rogge to go to Germany 
to ask this German official to complete the Government’s evi¬ 
dence by testifying that he had conspired with the defendants 
to cause insubordination as charged in the indictment. 

If the crime charged were the commission of a single act, it 
might be conceivable that the only witness or corroborating 
document would be found in Germany. But the conspiracy 
charged, if susceptible of proof, must be provable by evidence 
to be found in this country. It is simply preposterous to say 
that, conceivably, the war may have shut the Government 
off from access to evidence necessary' to prove the guilt of 
the accused. Given an entirely different charge, such an as¬ 
sumption might make sense. Given the charge in this indict¬ 
ment, it is nonsense. 


105 


i 




No doubt, the Prosecution continues to assume, as it did 
throughout the seven months of farcical trial, that it can fake 
scraps of testimony and documentary evidence, lifted ou|t of 
their proper context, and piece them together into a pattern 
tending to support a completely false historical and political 
thesis. That sort of thing can be done successfully for the 
ends of persuasion and deception and erroneous inference in 
a book or a speech, but it cannot be got away with under An^Io- 
Saxon rules of evidence where an effective use is made of the 
right of cross examination. The Prosecution cannot putj on 
witnesses, vouching for whatever part of their testimony! on 
direct suits the Prosecution thesis and repudiating whatever 
on cross contradicts it. 

During the Trial, one of the Prosecution’s star witnesses, \Vho 
was under duress being a naturalized citizen on parole on a 
morals charge and hence subject to deportation following de¬ 
naturalization , was a former member of the German-Americian 
Bund by the name of Winterscheidt. He testified to havilng 
attended at Hamburg, Germany a Nazi indoctrination school 
for Germans living abroad and to having there been taught 
some of the doctrines allegedly propagated by the defendants. 
But when cross examined by this defendant (see folio 11,839 jof 
the Trial Record) he completely refuted the major allegations 
of the indictment by saying that he had never seen or hea^d 
of a “publicly announced program” such as is alleged in the 
indictment and that he had never seen or heard anything hay¬ 
ing to do with advising, counseling, urging or causing insubor¬ 
dination in the armed forces, either in his Nazi indoctrination 
course in Germany or in his relations with the Bund. 

The Prosecutor had stated that the Bund had been the 
“spearhead of the Nazi movement in this country.” A year 
later, the Supreme Court, reversing the conviction of the 24 
Bundists, three of whom were made defendants in this case to 

give it color, said 

but if the Bund and its membership were, prior or sub¬ 
sequent to January 1, 1940, engaged in illegal activities, 
other than those claimed to prove the charge laid in thh 

indictment, the record is bare of evidence of any such 1 ;. 

i 

I 

I 

I 

i 


i 
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Every Prosecution witness testifying to German. Bund or 
■defendant’s propaganda activities and content was asked on 
•cross-examination by this defendant whether he could testify 
to having ever seen or heard anything having to do with caus¬ 
ing or an intent to cause insubordination in the armed forces. 
Everyone replied in the negative, except when, on objection 
by the Government, he was not allowed to answer. The Gov¬ 
ernment alleged in the indictment and neither promised nor 
tendered during the trial evidence of acts or utterances showing 
intent to cause insubordination. It was the prosecution theory 
that such intent might be inferred from the historical and 
political thesis the prosecution evidence sought to present. 

Now no historical or political thesis consisting mainly of in¬ 
terpretation is ever susceptible of proof within the framework 
of Anglo-Saxon rules of evidence. Had the late Chief Justice 
Eicher recognized this blinding flash of the obvious, he might 
be alive today. A historical thesis can be supported by evi¬ 
dence and reasoning, but its truth or falsity can never be proved. 
The occurrence of a historical event or a series of events can 
be proved. A thesis interpreting a course of events cannot be 
proved. It so happens that the government thesis in this 
prosecution—that the Nazis were conspiring to Nazify the 
world by means of causing insubordination in the armed forces 
of all countries—is one that finds absolutely no support among 
historical and political writers on the period in question. This 
was one crime the Nazis never committed or thought of com¬ 
mitting. The law under which this indictment was drawn was 
aimed at an early but now abandoned communist tactic. This 
tactic was never used by the Nazis or Fascists. They came to 
power by winning over the army officers, which they did by 
preaching the exact opposite of insubordination in the armed 
forces. 

Coming back to the evidentiary issue, now improperly being 
raised in the consideration of defense motions to dismiss, it 
may be said that it is utterly unthinkable that twenty-nine 
defendants in this case could be guilty of the conspiracy laid 
in the indictment and that the only evidence of their guilt is 
to be found buried in the memory of some one in Germany or 
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in some piece of paper which further archive combing by thej 
Prosecution staff may uncover. For instance, the basic allega¬ 
tion of the indictment, that the Nazi Party came to power “upon! 
a program publicly announced by its leaders to destroy democ¬ 
racy throughout the world and to establish and aid in the estab¬ 
lishment of national socialist or fascist forms of govemmentj 
in place of the forms of government then existing in the United 
States of America and other countries” is a proposition which! 
could be quickly and easily proved by the production of suchj 
program or not at all. It is ridiculous to suppose that evidence! 
of “a program publicly announced” has to be sought in the 
secret papers of the Nazi regime or leaders. It is even more 
fantastic to suppose that the existence of a “publicly announce^ 
program” has to be proved by circumstantial evidence. 

The theory of this prosecution is to define a world movement! 
in a way to include all the members of the Nazi Party, particu¬ 
larly the leaders and officials in the United States, and all the 
defendants. The validity of such a definition of a world move-j 
ment poses no issue of fact. The existence of the Nazi Part^ 
can be proved. Membership in it can be proved. A relation-^ 
ship of agency can be proved. The existence of a world move¬ 
ment of ideas or tendencies can be neither proved nor disproved. 
One can define a world movement to include whomsoever and 
whatsoever one chooses. One cannot prove its objective ex-j 
istence as one can prove the existence of a criminal conspiracy j 
One can talk about a world movement of Christianity, include 
ing all Christians, or a world movement of socialists, including 
all socialists, or a world movement of anti-Semites includingj 
all anti-Semites. But such a definition neither creates nor 

i 

proves any link between the persons thus defined that a crimi-! 
nal court can take cognizance of. 

Now a court may take the position that a prosecution is 
entitled to try to prove anything it may want to prove by] 
way of supporting circumstantial evidence for a criminal 
charge. But a court has the discretion and the duty not to 
allow a prosecution to undertake to prove a proposition as 
impossible of proof as that the moon is made of green cheese. 
In this case, Mr. Rogge is in Europe seeking historical data 
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to support a given historical and political thesis, which is 
nothing but interpretation of a vast historical and political 
drama. History and political theory are not evidence. 

It is well known that all the defendants in this cause celebre 
were outspoken isolationists who opposed American entry into 
the war. Many of them were what is commonly known as anti- 
Semitic. It is equally well known that the Nazis before Pearl 
Harbor wanted to keep America out of the war and were anti- 
Semitic. One of the defendants in this case was a registered 
German agent in this country who spent large sums of German 
money distributing isolationist speeches by American congress¬ 
men, though no evidence was promised in the trial that he 
spent money on the propaganda of the other twenty-eight de¬ 
fendants in the case. Mr. Rogge says he wants to elicit more 
facts about Mr. Viereck’s propaganda activities and disburse¬ 
ments. To what purpose unless evidence inherent in those 
activities and disbursements, all to be found in this country, will 
show the specific criminal intent charged in this indictment? 

No doubt Mr. Rogge can pile up evidence in Germany that 
the writings and utterances of all sorts of American isolation¬ 
ists, including many of the defendants in this case, were read 
and reproduced with approval by official Nazi publications 
and agencies before Pearl Harbor. Thus it may be thought 
to establsh links between the defendants and the Nazis. But 
to what purpose for the ends of this prosecution? If these de¬ 
fendants propagandized with intent to cause insubordination 
in the armed forces, evidence of such propagandizing in this 
country must be available here or nowhere. If these defend¬ 
ants propagandized or conspired with each other to cause in¬ 
subordination, their Nazi links, if any, would not be a neces¬ 
sary part of a prosecution case to convict them on the charge 
of the indictment. If the acts and words of the defendants 
will not show the criminal intent charged, no amount of evi¬ 
dence about German links could show it. 

The Supreme Court has recently laid down again and again 
in decisions in free speech cases the standards of intent and 
narrow construction of the law. Even in a recent espionage 
case, not involving free speech or opinion, the lower court and 



109 


the highest court held that the transmission by an agent in| 
this country to a German principal of information taken from 
the newspapers did not constitute the espionage offense 
charged, because such material was public property. 

In this case the charge is not agency or collaboration with thej 
Nazis before or after Pearl Harbor. The charge is very speci-i 
fic. It must be narrowly construed in harmony with the speci-j 
fic terms and purpose of the law. Evidence merely linking 
certain defendants with prewar Nazis or German officials in 
perfectly lawful and proper associations cannot serve the proper 
ends of this indictment. There is, however, a manifest injus¬ 
tice to all the defendants in giving publicity to these irrelevant^ 
links between certain defendants and the Germans before Pearl 
Harbor, as in the cases of the defendants who were members 
of the Bund, now cleared by the Supreme Court, or of the de-! 
fendant who was a registered German agent. 

Therefore, this defendant renews all of his former motions 
now’ before the Court and requests, that he be granted an oral] 
hearing prior to disposition by the Court of the Memorandum 
of the Prosecution filed on April 30, 1946, unless the Court 
grants without further formalities the dismissal prayed by this 
defendant and several others on the ground of want of prose¬ 
cution. 

Respectfully submitted. 

Lawrence Dennis. 

Lawrence Dennis, pro se. 

* * * * * 

Memorandum [19138-19139] 

This is my position with respect to the memorandum filed 
on April 30,1946, by counsel for the prosecution. 

It is my belief that the recent action of the prosecution is 
another cheap trick of Mr. Rogge’s to postpone the trial as he 
knows he cannot get a conviction but he wants the defendant^ 
to remain under indictment as long as he can. By this under4 
handed manner he can cause the defendants smear and make 
them look bad in the eyes of the public and at the same time 
save his own face. 

734C16—47-S 
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If Mr. Rogge had a case he would have had the evidence 
presented to the jury long ago. 

I think the case should be dropped at once or a new trial 
date set at once. 

Garland L. Alderman. 

May 10, 1946. 

# * * # * 

Motion to dismiss all three causes {70133, 71203, and 73086) 
and opposition to granting further time in No. 73086 

May 10, 1946 [19866-19870] 

Subject, and without prejudice, to the initially duly raised 
and persisted in questions as to the jurisdiction of this Court 
of each of the persons of the alleged defendants Lois de 
Lafayette Washburn and Frank W. Clark, they each move to 
dismiss all three causes and oppose the granting of further time 
in No. 730S6, for each of the following reasons: 

(1) The present application of plaintiff for more time is 
entitled in cause 73086 and. therefore, abandons each of the 
other causes (70133 and 71203). and which abandoned causes 
must, therefore, be dismissed without question. 

(2) During all the about eight months of trial of cause No. 
73086 no evidence was adduced showing any guilt, at least of 
these movants and opposers; no evidence of any attempt of 
any defendant to “undermine the morale of the armed forces 
of the United States” was adduced; at the time of the alleged 
commission of the alleged acts the members of such armed 
forces were in the United States, and no effort was shown to 
have been made, or was made, to obtain any evidence thereof 
from said armed forces; and at the time of the original applica¬ 
tion of plaintiff for more time herein, most of said armed forces 
were in the United States, and no effort has been shown to have 
been made with the armed forces then in the United States to 
obtain any such evidence; nor was any showing made as to why 
such effort was not so made nor why there existed more proba¬ 
bility of finding such evidence among the relatively few of our 
armed forces who then were abroad or in Germany; Wherefore, 
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the visit of a prosecuting officer in this cause abroad or in Ger¬ 
many appears to be vain and improbable of results, and the 
Court clearly appears to be without facts justifying the grant¬ 
ing of further time herein. 

(3) The Indictment and Bill of Particulars in said No. ! 
73086 discloses the names of a number of alleged coconspirators 
who were not made defendants, as well as the existence of other 
alleged coconspirators who were unknown and unnamed. [ 
The original and the present applications for further time neg- I 
lect to disclose whether the evidence sought is of coconspirators 
or accomplices, and further fails to disclose any probability or! 
obtaining any credible corroborating evidence to support any! 
evidence which may be obtained from the alleged coconspira¬ 
tors or accomplices, which corroborating evidence is essential to 
any lawful conviction, typically under Freed v. U. S. (1920) 49 
App. D. C. 392 (266 Fed. 1012), and authorities cited therein; 
and the Court clearly appears to be without facts justifying 
the granting of further time herein. 

(4) The purported gathering of evidence in Germany of | 
recently defeated and coerced enemies of, and bearing malice 
and/or bias against the United States and its citizens, which) 
may be used against these defendants, including the movants,) 
citizens of the United States, lawfully and justly requires at| 
least as strong corroborating evidence as that of a coconspir-j 
ator, or accomplice; and the Court is without facts that such! 
material evidence, as well as corroborating evidence, exists) 
which would justify and sustain a conviction herein under the 
authorities. 

(5) The purported indictment, as well as the trial, in No. 
73086 were based upon the theory and principles of law upon) 
which conviction was obtained typically in the German-Ameri-| 
can Bund case, which was reversed by our Supreme Court) 
about the time of the death of the late Chief Justice Eicherj 
which was in effect candidly stated to the Court by the prose¬ 
cution, as indicated in the paragraph commencing at the bot¬ 
tom of page one of the memorandum of this Court dated March 
15, 1946. No evidence has been presented to this Court, and 
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none exists, of any intention or effort’s being made to retry 
the defendants in said reversed German-American Bund cause; 
besides, no evidence is presented to the Court by the presecu- 
tion to show that the application herein for more time is not 
inconsistent with the effectual abandonment of further prose¬ 
cution of the defendants in said German-American Bund case 
founded upon the same theory and principles of law embraced 
in the indictment herein; nor is there any evidence presented 
to this Court that in this cause No. 730S6 there exists obtainable 
evidence to support such theory and principles of law which 
was non-existent in said German-American Bund case, whose 
prosecution was abandoned by the plaintiff after its said re¬ 
versal. Wherefore, the Court clearly appears to be without 
facts justifying the granting of further time herein. 

(6) No effort has been made by the Department of Justice 
to obtain compensation for the attorneys representing defend¬ 
ants without means, including movants; and such Department 
opposed the granting of compensation to the counsel who 
performed all the work in defending these movants; and it 
clearly appears that it was and is the duty of counsel for the 
plaintiff to support their applications for further time as well 
as extended time herein, to evidence good faith by showing dili¬ 
gence in its efforts toward obtaining compensation for such 
counsel when seeking to have the Court further burden the 
large number of such uncompensated defense attorneys. 
Wherefore, this Court clearly appears to be without facts to 
justify its further imposing upon counsel any further burden 
herein; and any such further burden imposed upon counsel un¬ 
likely of compensation herein would be likely to result in some 
or all of the many defendants herein, without means therefor, 
being deprived of the adequate and full assistance of counsel 
in their defense herein, as required by the last clause of the 
Sixth Amendment of the Federal Constitution, any of which 
deprivations would deprive this Court of jurisdiction over 
such deprived defendant or defendants, and its further pro¬ 
cedure against such deprived defendant or defendants would 
be void. 
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(7) The good faith in the requests to the Court of and f6r 
the chief counsel for the plaintiff, and incidentally of his aide, 
is gravely and substantially questioned in and by each of the 
foregoing grounds, as well as in the preceding motion and oppo¬ 
sition of these movants which was unopposed, and consequently 
consented to, by plaintiff under this Court’s rules which are ^s 
binding upon this Court as upon the parties. Such bad faith is 
conclusively shown by the record, that these movants in sajd 
No. 73086 are not lawfully before this Court by having been 
taken into custody and giving bail, and their presence in this 
Court was obtained by a false statement in writing by the chief 
counsel for plaintiff to these movants and their counsel, where¬ 
upon said chief counsel for plaintiff asked this Court to arraign 
movants in this cause, to which movants’ counsel objected pre¬ 
senting the facts of said falsehood and stating that the said 
requested arraignment of movants without being taken into 
custody would suspend as to them the writs of habeas corpus 
which our Constitution grants only to Congress in the event <j)f 
an invasion; which gave want of jurisdiction of this Court <J)f 
movants herein has persistently and continually been raised 
and preserved; and which record confirmed falsehood of said 
chief counsel for the plaintiff gravely taints and questions a,ll 
his uncorroborated statements. 

Such unlawfulness of movants’ enforced participation in said 
about eight months of trial herein, and the preservation of hjis 
clients’ rights inflicted such undue strain upon movants’ coun¬ 
sel, Ira Chase Koehne, (who was required to perform all of tile 
professional duties herein by agreement with his local associate, 
and approved by the late Chief Justice of this Court, evidenced 
by their entry of appearance herein) which strain at his pres¬ 
ent age of seventy-four caused his protracted serious illness 
from nervous exhaustion, from which he is only now conva¬ 
lescing. 

Wherefore, it is respectfully urged that the furtherance qf 
justice requires the granting of this motion and the sustaining 
of this opposition, at least insofar as movants are concerned. 
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Oral argument is requested in furtherance of justice to en¬ 
able full assistance of counsel to be afforded movants under the 
last clause of the Sixth Amendment. 

Ira Chase Koehne, 

Ira Chase Koehne, 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

Local Associate, 

Counsel for these Movants and Opposers, 

2803 18th Street, iVTU., Washington, D. C., 

Telephone HObart 0032. 

***** 

Motion to strike Government memorandum oj April 30, 1946, 

and to dismiss 

May 9, 1946 [19475-19479] 

Now comes George Sylvester Viereck, a defendant in the 
above causes, and moves that this Honorable Court reject the 
demand of the prosecution for an additional delay of 45 days, 
and dismiss forthwith the three indictments, on the grounds 
stated herein and in his previous motion, to wit: 

I. a. More than four years have passed since the first in¬ 
dictment, and almost one year and one-half have elapsed since 
the mistrial on indictment three. 

b. Hostilities in the European area have been suspended for 
more than a year. 

c. The Government has had both time and opportunity to 
seek additional evidence. It had been at work for ‘‘several 
weeks” gathering data for its purpose before the Court’s grant 
of “ample” additional time to complete its investigations (see 
memorandum of the Chief Justice dated March 15th, 1946). 

Any request for additional time at this late hour is a frivolous 
pretext for prolonging a trial that has been pronounced a 
“farce” and a “blot” on American justice. 

1. To save the faces of certain subordinate officials. 

2. To favor certain political pressure groups. 

3. To distract attention from the activities of Communist 
Fifth Columns in the United States and elsewhere. 

II. According to the trenchant memorandum of the Chief 
Justice, cited above, there is reason to believe, in the light of 
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recent decisions by the Supreme Court, that the “evidence” 
hitherto accumulated was not sufficient to warrant a convict 
tion. For the same reason, the alleged evidence was not suf¬ 
ficient to warrant indictment. 

The attempt to bolster up the original indictments by belated 
fishing expeditions establishes a dangerous precedent, likely 
to plague the courts for years to come. It certainly contra4 
venes American traditions of justice and fair play. 

III. Ordinarily, as the Chief Justice so admirably states, 
when cases including charges of commission of a crime have 
been pending for a long period of time, the Court is not justii 
fied in granting additional time to investigate as to the guiltj 
or innocence of the defendants. In the present case the Court] 
taking note of exceptional circumstances, granted the prosecu¬ 
tion more than the time it requested, but added that the ex-j 
tension seemed ample, so that a further extension will not be 
requested. The request for an additional period of 45 days 
makes a mock of the patience of the Court and imposes upon 
the long-suffering defendants an unbearable strain. In thej 
case of the present defendant, it again postpones his parol^ 
(already delayed for more than two years, primarily because of 
the pending indictments), with disastrous results to himself 
and his family. 

IV. Counsel for the prosecution has failed to comply with! 
the expectation of the Court, to state before April 20, 1946,! 
“whether prosecution is desired; also whether in his judgment^ 
there is evidence available which reasonably will warrant the 
sustaining of a conviction of the defendants, if one is obtained, 
under controlling decisions of the Supreme Court of the United 
States.” 

The present conditions prevailing in Germany, the fact that 
all possible witnesses walk around with a halter about their; 
necks, and the general confusion in the distracted occupied; 
territory, make any “evidence” collected under such circum-j 
stances worthless. 

In over four years the prosecution has been unable to findj 
even a trace of any “conspiracy” to undermine the armed forces! 
of the United States. There was no conspiracy; or, if there 
was, the present defendant was not involved therein. Even if; 
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the Government scours all Europe from shore to shore, it can¬ 
not unearth a single disloyal word or deed by this defendant. 
His mother was born in the United States. His father and 
grandfather were American citizens. His sons took up arms 
in defence of their country, and one paid the ultimate sacrifice. 
It may be possible to question the judgment of this defendant, 
but is is impossible to impugn the integrity of his motives. 

If he had succeeded in his object, then shared by the majority 
of his fellow citizens, to keep America out of Europe's wars, 
the bones of his youngest son would not lie buried in Anzio, 
his family would not be disrupted, and he would not have lan¬ 
guished in jail for well nigh four years. After Pearl Harbor 
he fell in line with all patriotic Americans. He did not at any 
time oppose the decision of Congress after the United States 
was legally at war. To keep him in durance vile, largely for 
political reasons, is repugnant to public decency. The delay 
in bringing the three cases to trial or to dismiss them consti¬ 
tutes a clear breach of the Constitutional provision for a speedy 
trial. 

V. The Supreme Court, in a decision delivered by its late 
Chief Justice, declared that the original conviction of the pres¬ 
ent defendant was secured by “foul blows” on the part of the 
prosecution. It also reminded the Courts of their duty to pro¬ 
tect the Constitutional rights of any defendant. This Court, 
fortunately, needs no such reminder. The Chief Justice, in 
his memorandum of March loth, declares: “I am fully mindful 
of the fact that the defendants have rights which, under our 
laws, must be protected by the Court. The cases against them, 
long pending, should be promptly disposed of. The investiga¬ 
tion by the prosecution should be complete in a reasonable 
time, and then the cases should be either dismissed or a date 
set for trial.” 

This defendant, adopting this argument as his own, asks for 
a denial of the request of the prosecution, and the immediate 
dismissal of all three indictments. 

George Sylvester Viereck, 

George Sylvester Viereck, 

Defendant. 

***** 
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Memorandum [17997-17998] 

I have concluded the Court should not further postpone 
disposition of pending motions to dismiss the indictments 
in the above-entitled cases for want of prosecution. The 
granting of such i>ostponement might result in longer delay 
in the disposition of these cases, which long have been pending. | 

A trial of the defendants in Case No. 73086 which began on j 
May 16, 1944, was discontinued on November 30, 1944, be¬ 
cause of the death of the Presiding Justice. On December 7, j 
1944, one of the Justices of this Court called upon each defend- j 
ant separately to state whether he would consent to a con- j 
tinuation of the trial before another Justice. Three of the | 
defendants either declined to answer or withheld answer; one j 
answered yes; all others answered no. Thereupon the same j 
day a mistrial was declared. 

Under the procedure in effect in this Court when the mistrial 
was declared it was the duty of the prosecution to assign crim¬ 
inal cases for trial. Upon failure to do so within a reasonable 
time, the Court would be justified in dismissing a case for want 
of prosecution. However, two months after the mistrial was 
declared in the case in which these defendants are interested, 
the Court adopted a new practice whereby it assumed to assign 
all criminal cases to trial dates. Such practice still is in effect. 
In such a practice no greater duty is enjoined upon the prose¬ 
cution to proceed with or to demand a trial than upon the de¬ 
fendants. Under these circumstances, the Court would not be 
justified in dismissing these cases for want of prosecution. 

No trial date thus far has been set by the Court. The reasons j 
appear to me to be valid. However, if any party desires that | 
a trial date be now assigned, the Court will act promptly upon 
wTitten application being made. 

Pending motions to dismiss will be overruled. All pending 
motions to strike also will be overruled. 

By the Court: 

Bolitha J. Laws, 

Chief Justice. 

May 18,1946. 
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Motion to set cause jor immediate trial 

May 29, 1946 [19468] 

Comes now George Sylvester Viereck, and moves the Court 
for an order setting for immediate trial each of the above en¬ 
titled cases, and for reason therefor, said defendant refers to 
the memorandum opinion of Chief Justice Laws under date 
of May 18,1946. 

George Sylvester Viereck. 


Ben Lindas, 

Defendant. 

Ben Lindas, 


608 7th St SW., 


Attorney for Defendant. 

* * * * 

♦ 

Motion to dismiss 


September 17, 1946 

[18205-18206] 


Comes now the defendant William Dudley Pelley and 
through counsel alleges as follows in support of his instant 
motion: 

1. On December 7, 1944, a mistrial resulted in the initial 
attempt to try the instant cause. 

2. Thereafter numerous motions were filed by defendants 
herein demanding a Speedy Trial. 

3. The prosecution has steadfastly resisted such demands 
for Speedy Trial, urging the Court to permit it to indefinitely 
continue the matter, pending an investigation by the prose¬ 
cution, of possible sources of evidence. 

4. Witnesses important to the defense of this defendant have 
died during the interim, and their demise has seriously jeop¬ 
ardized his defense. 

5. Now twenty-three months after the aforesaid mistrial 
the prosecution seeks to attempt to commence to again prose¬ 
cute the matter. 

6. The procedure in this cause has been and is in violation 
of the letter and spirit of Article VI, Clause 2, of the Consti¬ 
tution of the United States. 

7. The procedure in this cause has been and is in violation 
of the letter and spirit of Amendment VI, Clause 1, of the 
Constitution of the United States. 
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8. The procedure in this cause has been and is in violation | 
of the letter and spirit of Amendment V, of the Constitution 1 
of the United States. 

9. The proceedings as of now are unconstitutional, illegal, 
and void. 

Wherefore, the premises considered, defendant Pelley prays 
that this Court enter its Order dismissing the instant 
proceedings. 

T. Emmett McKenzie, 

T. Emmett McKenzie, 

Columbian Building, 

Counsel for William Dudley Pelley. 

Proceedings 

Sept. 20, 1946 [20273] 

The Court. As far as the Court has been advised, the case 
of United States vs. McWilliams, et al., No. 73,086, is to be | 
prosecuted again by the Government. Inasmuch as this Court j 
has taken over the assignment of trial dates, rather than the 
Government, I think I should consider at this stage the fixing 
of a trial date. 

***** 

[2028.5-20307] I 

The Court. Now, will any of you whose counsel have indi¬ 
cated they would like to be relieved communicate with me 
within the next week, and do so in writing, please, as to whether 
you are willing they should be relieved or if you have any 
objections. 

Mr. Rogge, do you want to say anything with regard to the 
prosecution of the case? 

Mr. Rogge. The Department has asked me to suggest to 
Your Honor a trial date in December. 

The Court. Well, do you want to make any reply to what 
Mr. Jackson said with regard to the attitude of the prosecu- j 
tion? 

Mr. Rogge. I can say this: As a result of the investigation 
that the Department conducted in Germany, we did find addi¬ 
tional evidence. I can summarize that. As a matter of fact, j 
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I brought it in today just in case such a question was asked. 
I can summarize the evidence. 

However, in my opinion, there still remains the question 
whether there is sufficient evidence to meet the test of the 
Supreme Court cases that I mentioned in this proceeding, as 
Your Honor will recall, on a previous occasion. I had my 
doubts and it is still somewhat the same. 

However, the department wish us to suggest a trial date in 
December. As I stated before, if your Honor wishes me to 
summarize some of the additional evidence I found in Ger¬ 
many, I would be glad to do so. 

The Court. I do not think that is necessary to do. unless 
there is formal application. 

Mr. Jackson. Your Honor, there is. Let us have it. 

The Court. Do not all speak at once. I recognize Mr. Jack- 
son. 

Mr. Jackson. We have here exactly the same situation that 
was presented to Your Honor at the time of the motion to dis¬ 
miss on behalf of Gerald B. Winrod and others, which motion 
was heard by Your Honor. Although no written answer had 
been filed by the prosecution to that motion under the rules, a 
verbal statement was made giving the position of Mr. Rogge, 
and while the verbal statement did not comply strictly with 
the rules, we suggested that if Your Honor would pass an order 
characterizing that statement as sufficient reply, with the con¬ 
sent of Winrod, that that might be done. We gave our consent 
and thereupon Mr. Rogge asked for more time. 

He stated on that occasion, as he states today, that he has 
doubt as to whether the evidence in hand is sufficient in the 
light of the decisions of the Supreme Court of the United 
States, including the Boone case, which was handed down by 
that Court after this case ended by reason of the untimely 
death of Chief Justice Richer. That position has been uni¬ 
formly maintained by Mr. Rogge ever since. 

At one of the hearings he stated that he was giving his own 
view as to his grave doubt as to whether there could be a con¬ 
viction in the light of that decision but that he didn't know 
what the attitude of the Attornev General was. When the 

V 

inquiry was made as to whether he was representing himself or 
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the Attorney General in that statement, he said that he was 
representing the Attorney General. 

Now, Your Honor passed one order in April, I believe it was, 
however, the exact date is not material, giving this Mr. Rogge 
a chance to advise this Court in writing, and to give us a copy 
of the writing, as to what evidence in the meantime he had 
discovered within the increased time limitation allowed by 
the Court. That has never been done. 

Now, after an investigation beginning with the pre Grand 
Jury investigations, extending over a period of seven or eight 
years, and with the entire and unlimited resources of the Gov¬ 
ernment of the United States, we have now the Attorney Gen¬ 
eral coming here, through his assistants, and saying that he 
still entertains those doubts. 

If those doubts had been entertained at the time the evidence 
was presented to the first Grand Jury there never would have 
been a return by a Grand Jury, and if those doubts were enter¬ 
tained at the end of the hearing before Mr. Justice Eicher. then 
this case should have been dismissed, and it was the duty of 
the Attorney General to come in here and ask that it be 
dismissed. 

Now to suggest that they have evidence is simply a con¬ 
tinuation of the farce and the folly with which this Court has 
been confronted on the part of the Department of Justice. 
We have now fallen upon a time when the rights of these de¬ 
fendants, and the defendant whom I represent, should be recog¬ 
nized and protected by this Honorable Court. 

We say after seven years of investigation, with the expendi¬ 
ture of unlimited money, with resources that can hardly be 
named they are so vast, Mr. Rogge conies forward and says that 
his position now is the same that it was when he had previously 
addressed Your Honor, and we say, if the Court please, there 
is nothing for this Court to do at this time, in the absence of a 
request that these cases be nollied that should now come from 
the prosecution, that this Court then has an alternative duty 
under the new criminal rules, under Rule 48, to the effect that 
where there has been undue delay in a prosecution following 
the information or indictment, that the Court should enter a 
nolle. 


t 
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There is no consideration here for the Court, that has been , 
or may be presented by the prosecution, that would justify 
the setting of these cases for a further hearing, and we respect¬ 
fully suggest that if the Court is now to discharge its duty 
imposed upon it by law, that in the absence of any request from 
the prosecution these cases should be henceforth dismissed. 

The Court. Have I formally disposed of your motion to s 
dismiss or is that held in abeyance? 

Mr. Jackson. Sir? 

The Court. Did I formally dispose of your motion to dis¬ 
miss or is that held in abeyance? 

Mr. Jackson. We are asking now in the light of what hap¬ 
pened to that motion that the case be dismissed. 

The Court. I understand. What I am inquiring is: Did 
I dispose of the motion to dismiss? 

Mr. Jackson. Yes. you did. You had difficulty with the 
idea of giving further time, and as to whether or not the 
prosecution could find any evidence anywhere within its own 
time that -would be relevant to this situation and would justify 
him saying that he had a case that he could present. 

The Court. If you want to present a motion to dismiss, a 
new* one, I will be able to entertain it later, but your argument 
as to the matter of setting a date for trial, I w’ill take that 
under consideration on that basis. 

Gentlemen, you take your seats, please. I wdll recognize , 
you in due time. 

Gentlemen, there is only one thing before me this morning i 
and that is the matter of the setting of a date. What Mr. 
Jackson said does relate to the setting of the date. Of course, 
it is responsive as to whether I should set a date or not in view 
of the fact that I do not have definite assurances from the 
Government as to whether it thinks it is in a position to suc¬ 
cessfully prosecute the case. , 

Is there anything further that any of you wash to say with 
regard to setting a date? j 

Mr. Rogge. I would like to add this. Your Honor: My report 
on the additional evidence that we found in Germany, an 
analysis of it, runs to 394 pages, and I wasn’t able to hand it 
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in to the Department until last week, and I feel I should men¬ 
tion that. 

The Court. Mr. Latimer. I recognize Mr. Latimer. 

Mr. Latimer. May it please the Court, there is a motion, j 
and I would like to be heard on that this morning before the ! 
adjournment of Court, pending before this Court at this time j 
for one of the defendants I represent. 

The Court. I will set your motion down formally. What is j 
the motion? 

Mr. Latimer. It is in behalf of the defendant True to dismiss 
the case because of former jeopardy. 

The Court. I will set it down. 

Mr. Latimer. Then, secondly, I would like to be heard in 
behalf of both defendants I represent, in spite of the pending 
motion, in spite of defendant True’s motion, with regard to the 
date suggested by the Government, or regarding the setting 
of a date. I would like to be heard on that question. 

The Court. I will hear you. 

Mr. Latimer. If it please the Court, upon the question of 
setting a date for trial, Attorney Jackson, of course, only j 
speaks for his client, and each defendant in this case is a sepa¬ 
rate entity as far as representation and speaking to the Court 
is concerned. 

However, this counsel concurs in everything Mr. Jackson 
has said. I think the time that has been allowed to the Gov¬ 
ernment has long passed, and yet they come in this morning 
and ask that there be a further postponement and suggesting 
a date, which, of course, Your Honor is not under compulsion 
to follow, but there is a suggestion of delay far beyond a 
reasonable time. 

There is a suggestion that this trial begin at a most inoppor¬ 
tune time of the year, not particularly because of the Christ¬ 
mas Holidays, though that is a factor, but because it is coming 
at the end of the year when the trial cannot possibly be closed 
before well into the coming year. 

Personally, knowing that this matter would be coming up 
some time—I hoped earlier than it is coming up—I have some¬ 
what arranged my affairs in case it was set for trial, and I might 
say in passing that it is a most unusual thing for a high official 
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of the Government to delegate a person to represent him and 
have that person come in and say: Well, I represent the Attor- 1 
ney General and my views are contra to his. It is unusual, 1 
almost a paradoxical situation, but that is not the responsibil¬ 
ity of this counsel, but I say this: That this counsel, on the 
bare possibility that this case might possibly be tried, did ' 
make his arrangements for this year, and I shall not, barring 
something that is beyond my control, leave those I represent 
in the middle of the stream. However, it will put upon me a 
tremendous sacrifice if this case started as late as December. 

The Court. What do you suggest ? 

Mr. Latimer. I suggest that if we are going to try the case— 

I don’t think it should be tried. I think it is a travesty upon 
the justice of the United States and upon this Nation that 
we are trying to even have a trial in view of the decisions of 
the Supreme Court of the United States, but if we are going 
to have it, I think it should be started early in October so 
that we can complete this case. I see no reason why this case 
cannot be completed before the first of January, and that is 
what I think we should do if the case is going to be tried at all. 

Let us get it over with. If it is to be tried, it is going to be 
a mockery, a farce and a travesty on justice, and it matters not 
when it is tried, but let us have it over with and get the bad 
business over with. 

Mr. Thompson. Your Honor, may I say this: In the light 
of Mr. Rogge’s statement that he himself does not believe in 
view of the decisions of the Supreme Court that this case will 
hold water, and then having all this time to have been ready 
for trial and then suggesting to Your Honor a time in Decem¬ 
ber, it seems to me that we have now discovered the nigger in 
the woodpile in that the Department of Justice asks that this 
case go over until after November on the promise of the vote 
of the dissident Jews and others who are prejudiced against 
these defendants because of their trying to get their vote for 
the present administration. 

Mr. Dennis. May I be heard? 

The Court. On the setting of the date, Mr. Dennis. 

Mr. Dennis. I think I have a standing in Court at the time, 
and I wish to speak on this question of setting a date for trial. 
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I move the Honorable Court to set a date within the next two 
to four weeks and have a preliminary hearing on whether the 
case should be heard at all in view of the statement made by 
the representative of the Government and on the points made 
by several counsel for the various defendants. 

The Court. Mr. Dennis, I think that may be well taken, 
and if you want to file a motion to dismiss again, I will enter¬ 
tain it. 

Mr. Dennis. Your Honor, is that in verbal form or will the 
filing be in written form? 

The Court. I can only pass on it in written form. 

Mr. Dennis. Very good. 

The Court. If you want to file a formal motion, I will con¬ 
sider it. 

Mr. Dennis. Thank you, Your Honor. 

The Court. Mr. Dilling. 

Mr. Dilling. On behalf of the defendant Dilling, I would 
like to be heard briefly with regard to the report mentioned by 
Prosecutor Rogge. I have already filed a motion, three mo¬ 
tions, one in each of the pending cases, and to these motions 
petitions are attached that are based upon a publication known 
as In Fact, which publicizes this very secret report that Mr. 
Rogge mentioned to Your Honor. It is given as the 65,000 
word secret report. 

The Court. I will set that down for hearing. 

Mr. Dilling. I do think in the meantime that the defendant 
I represent and the rest of these defendants should be protected 
so that the Department of Justice, or Mr. Rogge himself, or 
anybody else over there, does not issue this 65,000 word smear 
report to further press sources to persecute this defendant. 

He is quoted in here as saying, Mr. Rogge, as saying that 
it is impossible to get a guilty verdict under existing interpre¬ 
tations of free speech and press. 

Does he say that existing interpretations of free press and 
free speech are not the law of the United States? 

The Court. Mr. Dilling, I do not like to interrupt you, and 
I am willing to hear you on that, but now I want to hear you 
on the setting of the date. 

734G1G—47-9 
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Mr. Dilling. Yes, Your Honor, but I do think that in the ; 
meantime Your Honor could and should caution Prosecutor 1 
Rogge not to issue this secret report to any more newspapers 
and have stuff like this come out in the press, which reveals 1 
secret things of this kind, if it is a secret report. 

It has already been distributed widely to the radical press 
with the idea to smear Mrs. Dilling and the rest of the defend¬ 
ants in this case. 

The Court. I do not think I can give you that type of re¬ 
lief, but you may be able to get it some other way. I will set i 
that down for argument. 

Mr. Dilling. Will you set these three motions down for 
hearing? 

The Court. Yes, I will. 

Mr. Rogge. May I make one comment on that, your Honor? 

The Court. I do not think you better get into that. 

Mr. Rogge. May I make this comment on the doubts I have 
expressed and which counsel seem to misunderstand? I 
haven’t said either today or on a previous occasion that I didn’t 
think the case could be won. I have stated that I had certain 
doubts and those doubts could be resolved. I haven’t stated 
under the Supreme Court decisions that the Court would re¬ 
verse the verdict if we obtained one. I said I have certain 
doubts, which I discussed in the report. s 

The Court. I think if a motion to dismiss is filed, and in 
the light of the doubts, I can consider that on both sides. I 
should consider both. Does anyone else care to speak with 
respect to the date? I recognize Mr. Morganston. 

Mr. Morganston. Not only as to the date, Your Honor, but 
in behalf of appointed counsel I believe that this would be a 
very opportune time to have the Court inquire of the Govern¬ 
ment as to the length of time that the renewal of this case 
will take. 

I say that, Your Honor, because during the former hearing 
I was in the case for eight and a half months, and not one 
scintilla of evidence was linked against my client Klapprott as 
charged in the indictment, and no jury under the sun, in this 
land, if Your Honor please, would have found any of these 
defendants guilty as charged in the indictment. 
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Now, we wasted all that time, the Court’s time, everybody's 
time for eight and a half months, and I would like the Court 
to inquire whether or not in the retrial of this case if all of 
that matter that heretofore has been gone over is to be rein¬ 
troduced again. 

The Court. I do not think I better ask that. Do you want 
to say anything about the date? 

Mr. Morganston. If we knew as to the possible length of 
time, it would govern the date. If we are going to have a long 
drawn out trial, I would like to have the date set in October. 

The Court. If I were to try it myself, I would have some¬ 
thing to say about the length of time. Are you inclined to a 
trial in October? 

Mr. Morganston. Yes, Your Honor. 

The Court. Now, is there anyone else that would care to 
speak on the date? Mr. Koehne. 

Mr. Koehne. If the Court please, the question of time of 
trial involves several very important considerations, including 
a very fundamental constitutional question as to whether thej 
Court is complete under the circumstances, but under the rules 
it may be considered, that is, but who is to be the Judge, and 
the presentation before that Judge of the preliminaries that 
have heretofore been gone over and disposed of—that disposi¬ 
tion can’t find and apply to the defendants so far as the pro¬ 
posed trial before a different Judge is concerned. 

Now, the period of time required for such a review of all the 
questions, which are very substantial, is rather indeterminate] 
Now, whether the Court is properly constituted, and I am notj 
speaking about Your Honor at all, but under the decisions of 
our Supreme Court considering and defining the assistance of 
counsel—it is said, for instance, in the Judson case that the 
Court is not complete unless counsel for the defendant is pres¬ 
ent or able to perform. 

Now, there is the question, and I am not speaking of it from 
that angle, but there is the question of whether or not the Gov-] 
ernment is duly represented, and I apprehend under the law 
that the Government is just as important a representative as 
the defense in criminal cases. 
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In a motion that has been repeatedly made by me in the 
cases heretofore, we have questioned the constitutionality of 
the Attorney General, as a branch of the Executive Departs 
ment, appointing a substitute for the replacement of the Dis¬ 
trict Attorney, who is a judicial officer. 

The Court. That is not before me now, is it? 

Mr. Koehne. No; but I am speaking of that as one of the 
fundamental questions to be determined. 

The Court. I have explained to you gentlemen that because 
of the nature of this case I will have to deal with the motions 
formally. Do you w r ant to say anything about a date? 

Mr. Koehne. All that I have said applied to a date. It is 
impossible, in my estimation, of being set at this time. 

The Court. I will take that into consideration. 

Mr. Herwig. If it please the Court, with respect to the date 
of trial of this case and the further questions as to the motions 
for dismissal, I expect to file a motion on behalf of the defendant 
Stahrenberg to dismiss the case as to him. 

I expect to file that motion the first part of the week. May 
I respectfully inquire when that motion will probably be heard? 

The Court. I will notify you w’hen you file it. 

Mr. McKenzie. With respect to the setting of a trial date, 
I represent Mr. Pelley. I am a late arrival in this case. A 
number of these gentlemen, who have participated in the case 
previously, are fully conversant with it and unquestionably 
able to go to trial, but I am not able to go to trial immediately, 
and I would oppose any date early in October. 

I notice in the docket there are a number of pending motions, 
and on behalf of my client, I would like to file such motions 
as I see fit so I can take a record to the Court of Appeals 
if I have to. 

Miss Young. With respect to the motions to dismiss, I un¬ 
derstand Your Honor said you would entertain motions to 
dismiss on the question of whether or not Mr. Rogge is now 
ready for trial. I do not think it makes any difference whether 
he is ready for trial. There is a more serious question as to 
whether or not this case should be tried. 
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The Court. I understood that is what Mr. Jackson argued. 
That motion, as I understood it, was because of the failure of 
Mr. Rogge to inform the Court what he expects to do, whether 
a conviction can be obtained, that he felt now the matter 
should be dismissed, and. I then asked him if I had not for¬ 
mally ruled on the motion that had been filed in that regard, 
and he said “y es -” 

I then said that if any counsel desired within a reasonable 
time, which will have to be fairly soon, to file a motion to 
dismiss in the light of the present situation that I would 
entertain it. 

Miss Young. You will entertain a motion to dismiss? 

The Court. I will entertain it. I will not say how I will 
rule on it. 

Mr. Jackson. With respect to Mr. Rogge’s last remark, may 
I make an observation? 

The Court. I think Mr. Jackson I would like to hear that 
whole situation rather fully on your motion. 

Mr. Jackson. I want to make this single observation, Your 
Honor. There is nothing before the Court, even if all the 
defendants wanted a trial, that would justify the Court at this 
time in considering a date for the trial for the reason that 
Mr. Rogge comes here and asks for a date to be set, and at the 
same time says that he doesn’t know whether he has a case— 
that he has doubt. 

If we were here before a jury today, and he made that state¬ 
ment, as he would have to do in good conscience, the Court 
would have to interrupt him and dismiss the entire proceeding. 

The Court. Your view with regard to setting a date is that 
I should not set a date in the light of that? 

Mr. Jackson. Undoubtedly, because the prosecution says 
they have no case. They told the Court that very openly and 
frankly. They have been investigating it seven or eight years 
and- 

Mr. Rogge (interposing). I wish to challenge that state¬ 
ment. 

Mr. Jackson. He says he has doubt. He has to prove the 
case beyond a reasonable doubt. 
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The Court. Is there anyone else to be heard on the date? 

Mr. Myers. May I make a suggestion? Before Your Honor 
sets the date Your Honor should see that all defendants are 
properly represented. 

The Court. You need not have any concern about that. 

Mr. Myers. I wanted you to consider that because some of 
us cannot go along. 

The Court. That is why I asked if any wished to be excused 
this morning, to file a praecipe. 

Mr. Myers. I understand that by my successor- 

The Court (interposing). You will not have any trouble 
about that. Mr. Lindas. 

Mr. Lindas. If the Court please, I represent Mr. Viereck. 
He has been in jail from the time he was indicted and is now in 
jail. If this case is going to be tried, it should be tried at once. 
If they haven’t any case, they should be manly enough to 
say, and to keep this man in jail is the most un-American thing 
I have heard of. 

The Court. He is not in jail under those conditions. 

Mr. Lindas. He cannot get bond or be placed on parole. He 
can’t ask for anything because of the indictments. He is kept 
there in jail. 

The Court. Your point is that you would like to have an 
early trial? 

Mr. Lindas. It should be tried at an early date. 

Mr. Rogge. I don’t think these pending indictments have 
anything to do with the question of whether the defendant 
Viereck should have parole or not. 

The Court. I should think they should not have. 

Mr. Rogge. I can say on the basis of the additional evidence 
that we found, and which is in the report, I would recommend 
against any parole or executive clemency for that defendant, 
and I request the record show that. 

The Court. Is there any further discussion as to the date? 

Mr. Pelley. This should be set immediately. This is the 
twenty-second trip I have had to make to Washington in con¬ 
nection with this case, and I want to get it over with so that I 
can return to the practice of law and make a living. If we are 
going to have a trial, let us set it right away. 
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Mr. Dennet. May I respectfully submit, Your Honor, with 
regard to the setting of a date: I was privileged to serve forty- 
seven months in the United States Army, and whether I served 
for free or not, it was a privilege, and I would say according 
to the headlines of today, we better be prepared to serve on a 
total conscription basis for the third world war. 

The Court. You have not been paid? 

Mr. Dennet. No, Your Honor. It is a collateral matter 
concerning this case, one of the numerous matters. 

The Court. It might have something to do with the date 
of trial? 

Mr. Dennett. It has to do with the matter that Mr. Koehne 
mentioned. I am not being paid because of the determined op} 
position of the United States Attorney in this District, the 
gentleman who signed this indictment three times, and the 
genleman here signed it once, and the gentleman who signec. 
it is blocking my pay, who signed it three times. 

Mr. Ennis. Mr. Kunze has asked me to tell the Court that 
he wishes the earliest date possible. 

The Court. Now, gentlemen, is there anyone else, please? 
Let us get the matter concluded. What is your name? 

Mr. Beneman. Beneman. I would like to indulge Mr. 
Rogge in just a moment’s conversation after which I shall name! 
my representation and speak on the trial date. 

The Court. You talk to him later on and communicate with! 


i 

Mr. Beneman. I wanted to know if the man whom I repre¬ 
sent was called in my absence? I arrived ten minutes late. 

The Court. What is his name? 

Mr. Beneman. His name is Cort Asher. 

The Court. He is not in this case. 

Mr. Rogge. There were two preceding indictments. He is 
one of the defendants in the preceding indictment. As I ex¬ 
plained in open Court on a previous occasion, the reason they 
were kept on the docket is as a convenience to the defendant, 
so those in the third indictment did not have to make new 
bond. 

The Court. You will not have to concern yourself with the 
date of trial. 
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Mr. Beneman. Thank you, Your Honor. 

The Court. You gentlemen who are involved in this case 
I want to ask you to do these things: Now, in the next two 
weeks, please file any motions that you want filed, in any form. 

Within a week I wish all counsel who would like to be re¬ 
lieved of any appointment they may have would submit to me 
a written praecipe, and if their clients are not present in Court 
today and have not already indicated their assent, I would 
appreciate you letting me know their view with regard to it. 
If you do not find it possible to do that, notify them that you 
will present the question to the Court two weeks from today. 

In other words, if they are present in Court and have indi¬ 
cated their assent, that is all right, or if you can get their assent 
within the next week, that is all right. 

If you do not get their assent, those counsel who wish to 
be relieved will submit the matter to me in open Court two 
weeks from today, and they will notify their clients that they 
will submit it at that time. 

I shall go over the file after all the motions are filed and set 
them down for hearing formally in the order I think they should 
be heard, notifying counsel on both sides, and I will confer 
with them with regard to the length of time we need to argue 
them. I think that is all. 

Mr. Morganston. Your Honor, two weeks from today when 
appointed counsel are to appear before Your Honor in this 
Court, it is going to be a very deciding factor and will Your 
Honor at that time make inquiry from the prosecution as to 
the possible length of time because that will govern all of us 
appointed counsels further actions. 

The Court. I will permit you to bring that up again. 

Mr. Latimer. May it please the Court- 

The Court (interposing). Let us not go on in circles. 

Mr. Latimer. It was impossible for me to make these re¬ 
marks in the first place. It is a reply to Mr. McKenzie’s 
remarks, and I know he will not consider this personal in any 
way, but one of the reasons that I am insisting that there must 
be an early trial is that one of the defendants I represent is 
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critically ill, and if the Court should rule that he must be tried, 
I would like to have him tried in his lifetime. 

The Court. Is he able to come to Court? 

Mr. Latimer. I doubt that very much indeed. 

The Court. Will you communicate with me about that? 

Mr. Latimer. Yes, I will do that, Your Honor. I will com¬ 
municate his physical condition to you. 

I want to say further that there has been a rather general 
expression here from many defendants through their attorneys, 
and some themselves, that they desire an immediate trial. It 
is not fair to those because one defendant has changed his 
attorney recently, it is not fair to those other defendants that 
they be denied a speedy trial and for that reason I ask it. 

The Court. Does anyone else want to speak on some matter 
with relation to the date, if they haven’t already spoken? 

Miss Young. With respect to the date, wouldn’t it be bettjsr 
to entertain the motions that we might have for dismissal 
before you take up the question of picking and appointing new 
counsel because if the Court should grant our motion to dismiss 
then there would be no case and no question about that. 

The Court. Of course, I expect to do that. If you want io 
file any motions, submit them within a week. 

***** 

Thereupon the instant hearing was concluded. 

***** 

i 

i 

Motion to dismiss 

September 20, 1940 [1816^] 

Comes now, James True and George E. Dcatherage, defend¬ 
ants in the above captioned cases, and moves the Court to dis¬ 
miss said indictments numbers 73080, 7120, and 70153 as to 
Defendant True; and to dismiss indictments numbers 73086 
and 71203 as to Defendant Deatherage, for the following 
reasons: 

1. For want of prosecution. 

2. Because of doubt expressed by Plaintiff’s counsel, in op^n 
court, on this the 20th day of September 1946, that even if! a 
conviction were obtained under the indictment it might not 
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be sustained by the higher courts in the light of recent opinions 
of the United States Supreme Court. 

(Signed) J. Austin Latimer, 
Attorney for Defendants James True and George E. 

Deatherage. 

* # # * # 

Points and authorities in support of motion to dismiss 

[18163] 

Rules of Criminal procedure, Rule 48 (b): 

1. If there is unnecessary delay in presenting the charge to 
a grand jury or in filing an information against a defendant 
who has been held to answer to the district court, or if there is 
unnecessary delay in bringing a defendent to trial, the court 
may dismiss the indictment, information, or complaint. 

2. Memorandum of this Court dated May 18, 1946 stating 
that this Court will not further postpone disposition of pending 
motions; calling to attention of all parties that it was the duty 
of prosecution originally, at time mistrial in Criminal No. 
73086 was declared, to assign criminal cases for trial but that 
under subsequent rules of this Court this responsibility rested 
with the Court; and in open court calling upon the prosecution 
to advise the Court as to its positive intention with regard to 
the prosecution of above indictments. 

3. The records of the proceedings herein. 

4. Above defendants further rely upon their rights guaran¬ 
teed by the Constitution of the United States in support of 
this motion. 

(Signed) J. Austin Latimer, 

Attorneys for Defendants James True 

and George E. Deatherage, 

Washington, D. C. 

# * # * * 

Motion to dismiss 

September 26, 1946 [18414] 

Now comes Lawrence Dennis, one of the defendants in the 
above captioned cause, and moves the Court to dismiss said 
indictment as to this defendant herein for want of prosecution. 

Lawrence Dennis. 

Lawrence Dennis, pro se. 

• * # * * 


Points and authorities in support of motion 

[18415] 

Rule of criminal procedure Rule 48 (b): 

1. If there is unnecessary delay in presenting the charge 
to a grand jury or in filing an information against a defendant 
who has been held to answer to the district court, or if theije 
is unnecessary delay in bringing a defendant to trial, the court 
may dismiss the indictment, information or complaint. 

2. The records of the proceedings herein, which show, among 
other things, that the Government attorney in charge of this 
prosecution for over three years has repeatedly admitted i!n 
open court in hearings on motions to dismiss his doubts as to 
the validity of the prosecution case or the adequacy of tfie 
prosecution evidence in the light of Supreme Court decisions. 

3. Defendant further relies on his rights guaranteed by the 
Constitution of the United States both to “a speedy trial” and 
“due process of law” in support of this motion. 

Lawrence Dennis. 

Lawrence Dennis, pro se. 

* * * * * 

Motion to dismiss 

September 20, 1946 [1915$] 

Now comes Gerald B. Winrod, one of the defendants in the 
above captioned cases, and moves the Court to dismiss said 
indictments as to this defendant herein for want of prosecution. 

E. Hilton Jackson, 

E. Hilton Jackson, 

John W. Jackson, 

John W. Jackson, 

Attorneys for Defendant, 

626 Woodward Building, National 8266. 

* « * * * 

Points and authorities in support of motion 

[19156] 

Rule of criminal procedure Rule 48 (b): 

1. If there is unnecessary delay in presenting the charge to 
a grand jury or in filin g an information against a defendant 
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who has been held to answer to the district court, or if there 
is unnecessary delay in bringing a defendant to trial, the court 
may dismiss the indictment, information or complaint. 

2. The records of the proceedings herein. 

3. Defendant further relies upon his rights guaranteed by 
the Constitution of the United States in support of the motion. 

E. Hilton Jackson, 

E. Hilton Jackson, 

John W. Jackson, 

John W. Jackson, 

Attorneys for Defendant Gerald B. Winrod, 

626 Woodward Building, National 3266. 

***** 

Motion to dismiss 

September 28, 1946 [19473-19474] 

Now comes George Sylvester Viereck, a defendant in the 
above causes, and respectfully requests this Honorable Court 
to dismiss the above three indictments forthwith on the grounds 
hereinafter stated, in addition to those advanced by other de¬ 
fendants and attorneys, notably Mr. Albert Dilling, Messrs. 
Jackson, Mr. Emmett McKenzie, and Mr. Lawrence Dennis. 

1. On March 15,1946, this Court stated unequivocally: “On 
or before April 30, 1946, counsel for the prosecution will be 
expected to advise this Court in writing (copy to be sent to 
each defendant), whether prosecution of the cases is desired; 
also whether, in his judgment, there is evidence available which 
reasonably will warrant the sustaining of a conviction of the 
defendants, if one is obtained, under the controlling decisions 
of the Supreme Court of the United States.” 

The attorney for the prosecution, Mr. 0. John Rogge, has 
confessed in open court that he is doubtful that a conviction, 
if obtained, can be sustained. No high power dialectics, no 
“double talk,” can change this fatal admission. Under circum¬ 
stances, it appears that the Honorable Court, by its own dictum, 
has no choice except to dismiss the three indictments out of 
hand. There can be no possible excuse, if this dictum is valid, 
for another farcial trial to the detriment and at the expense 
of the Commonwealth, calling for more sacrifices of time and 


energy on the part of the Court, hapless jurors, and hapless,! 
unpaid attorneys, and harassing the defendants, to make a 
political holiday for communists and their “fellow travelers.” 

II. From Mr. Rogge’s motion of March 1,1946, from releases 
by himself or his press agents, distilled from his “secret” 65,000 
word report, and from his insinuations in Court, it is obvious, 
that he has no more evidence of a “conspiracy” by the defend¬ 
ants than he was able to produce in the eight months of abortive 
trial before the late Chief Justice Eicher. Individual defend¬ 
ants may be personally or ideologically obnoxious; they may 
be guilty of divers offences; they may deserve to be hanged,j 
quartered, boiled in oil or burned at the stake; but they are 
not guilty of engaging in a seditious conspiracy to underminej 
the morale of the armed forces of the United States, as charged 
in the indictments. 

After seven years of investigation and one eight-months trial! 
the only conspiracy that emerges is a conspiracy of sinister) 
pressure groups, racial, religious, or ideological, to smear and 
persecute the defendants. 

III. Even if Mr. Rogge’s assertions were true, even if h^ 
could prove his case, which is out of the question, even if h4 
could successfully demolish the safeguards set up by the Su¬ 
preme Court against a reign of terror on the totalitarian pat¬ 
tern, the delay of the government (more than four years iij 
one instance, three and nearly two in the others) makes if 
obligatory, if the spirit of the Constitution, guaranteeing aj, 
speedy trial, still governs the courts, to throw the three 
indictments into discard. 

In the four years that have elapsed since the first indictment! 
several witnesses and one defendant have died; others are! 
widely scattered, and men’s minds, including the memories of 
witnesses and defendants, have become confused by the passage 
of time. There is no possibility of clearing up the tangle cre-| 
ated primarily by the unconscionable delays and unscrupulous 
maneuvers of the prosecution. 

IV. In the case of the present defendant, it appears from 
Mr. Rogge’s statements that it is his intention to try him for! 
alleged offences for which he has already been tried and con- 
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victed, thus putting him in Double Jeopardy, in defiance of 
the Constitution and Anglo-Saxon legal tradition. 

V. The smear campaign carried on by Mr. Rogge, Winchell, 
Pearson, et al., makes a fair trial of this defendant practically 
impossible in any jurisdiction within the United States. He 
has been reviled and persecuted ever since, after his returns 
from Russia in 1929, he exposed the Communist system in three 
articles for the Saturday Evening Post. The campaign against 
him grew in intensity when he revealed in Liberty Magazine 
Communist activities in the United States. The head of the 
C. I. 0. and various left wing organizations have bombarded 
the Attorney General to revive the corpse of the Sedition Trial. 
The present defendant begs to remind the Court of the rebuke 
administered by the late Chief Justice Stone to the prosecutor 
who, originally, initiated these causes, for striking “foul blows” 
to secure a conviction. Mr. Rogge has struck several foul blows 
against the defendant, both during the abortive first trial and 
in utterances before this Court. Both his official utterances 
and his surreptitious releases have been echoed by columnists 
in newspapers and on the air. 

For these, and other reasons, the Defendant, Viereck, acting 
in propia persona, earnestly beseeches the Court to make an 
end of this scandalous farce which, in the words of a conserva¬ 
tive newspaper, hostile to the defendant, and in the opinion 
of expert legal observers, is a “blot on the face of American 
justice.” 

George Sylvester Viereck, 

Defendant. 

Motion to dismiss [18670] 

Now comes Ethelbert B. Frey, court-appointed attorney for 
Robert Edward Edmondson, defendant in the above-entitled 
cause, and hereby moves this honorable court to dismiss the 
indictments against him for reasons in the affidavits attached 
hereto. 

Respectfully submitted. 

Ethelbert B. Frey 

Attorney for Robert Edward Edmondson. 

Dated Washington, D. C., October 1st, 1946. 

* # * * * 


\ 
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Motion to dismiss 

October 2, 1946 [19504^19505] 

Comes now the defendant, Gerhard Wilhelm Kunze, by his 
attorney, P. Bateman Ennis, and moves this Honorable Court! 
to dismiss the herein indictment, and for reason respectfully 
shows unto this Honorable Court the following: 

1. That said indictment was returned against the aefend-j 
ant, Gerhard Wilhelm Kunze, on January 3, 1944, which, ini 
substance, charged him and others with conspiring to under¬ 
mine the morale of the Armed Forces of the United States. 

2. That the impaneling of the jury began on, to wit, April! 
24, 1944, and after said jury had been chosen, the trial started! 
May 16, 1944, and lasted until the untimely death of Chief! 
Justice Edward Eicher, and as a result a mistrial was declared 
on December 7, 1944; that for the entire period of approxi¬ 
mately seven months which the trial consumed the prosecutionj 
presented a large number of witnesses and introduced docu-i 
mentary exhibits too numerous to recite, and was still present-! 
ing evidence when the trial terminated, and yet not one; 
scintilla of evidence presented linked the defendant, Gerhard 
Wilhelm Kunze, with the alleged conspiracy. 

3. That since the date of termination of the trial, approxi¬ 
mately twenty-two months have elapsed, during which time; 
the defendant, Gerhard Wilhelm Kunze, and others similarly 
situated, have remained under this indictment. 

4. That in view of the fact that an indictment was brought 
against this defendent and others on evidence presented to; 
the Grand Jury, and then the unusual request made to thte 
Honorable Court by the prosecution, approximately twenty^ 
four months after the indictment was returned, that they de¬ 
sired time to interview certain witnesses in Germany for the| 
purpose of securing additional evidence, in the opinion of thi^ 
defendant, constituted an unusual procedure. 

5. That after such request was granted hy this Honorable 
Court and sufficient time given to the prosecution in an effortj 
to gather further evidence to support an indictment already 
brought and then for the prosecution to state that new evi-j 
dence had been discovered, but that the prosecution, in lights 
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of recent decisions of the Supreme Court of the United States, 
felt that such evidence would not support a conviction, or 
words to that effect, was in itself a literal request on the part 
of the Government for the Court to dismiss the herein indict¬ 
ment. 

6. And for such other and further reasons as will be advanced 
at the time of hearing of this motion. 

P. Bateman Ennis, 

P. Bateman Ennis, 

884 Shoreham Building, Washington 5, D. C., 

Attorney for Gerhard Wilhelm Kunze. 

***** 

Answer to various motions 

October 3, 1946 [19151] 

The United States of America, answering the motions of 
Gerald B. Winrod, by his counsel, E. Hilton Jackson and John 
W. Jackson, of Lawrence Dennis, pro se, of George E. Death- 
erage, by his counsel, J. Austin Latimer, of William Dudley 
Pelley, by his counsel, T. Emmett McKenzie, and of all similar 
motions, states that: 

1. In March 1946, various of the defendants, by their coun¬ 
sel and pro se, made motions to dismiss this case; 

2. On May 18,1946, Your Honor overruled all pending mo¬ 
tions to dismiss and all pending motions to strike; 

3. On September 20, 1946, Your Honor called this case for 
the purpose of setting a definite date for the trial of the issues 
therein ; 

4. When Your Honor called this case on September 20,1946, 
the Government responded and suggested a trial date in De¬ 
cember 1946. 

The United States of America accordingly respectfully sug¬ 
gests that the Court overrule all newly filed motions to dismiss. 

0. John Rogge, 

Special Assistant to the Attorney General. 

* * * 


* 


* 
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Motion to dismiss and points and authorities in support thereof 

October 3, 1946 [18035-18036] 

Comes now Joseph E. McWilliams, one of the defendants 
herein, by Maximilian J. St. George, his attorney, and moves 
the court to dismiss said indictment as to this defendant for 
want of prosecution, and submits the following points and 
authorities in support of said motion: 

1. The court will take notice that the prosecution has had 
over five (5) years to prepare this cause; 

2. The prosecution attempted from April 17, 1944 to De¬ 
cember 7, 1944 to produce evidence against defendants and 
failed to bring out one scintilla of evidence in support of the 
conspiracy charge; 

3. The prosecution during said trial produced no evidence 
whatsoever indicating that any of defendants had ever had 
an intent, or did anything, to commit the offense stated in the 
indictment; 

4. The prosecution has since December 7,1944 to the present 
time endeavored to uncover relevant testimony and admittedly 
has failed so to do; 

5. The prosecution has publicly, in the press and in open 
court expressed doubt as to being able to convict in view of 
various late Supreme Court decisions, particularly the Hartzel 
case; 

6. Even after a personal investigation in Germany by the 
prosecutor (after leave of court first had and obtained) the 
prosecution has failed to find any relevant testimony bearing 
on the charge in the indictment; and said prosecutor was forced 
to admit that said investigation was very disappointing; 

7. In the trial of this case from April 17, 1944 to December 
7, 1944 the prosecution has put in sufficient testimony to dis¬ 
close that the government has no case, that the evidence did 
not fit the law or the charge, that the law did not fit the evi- j 
dence, that there is no law to penalize the utterances, writings 
and propaganda of defendants; 

734616—47-10 
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8. It is the consensus of opinion of judges, lawyers, the press 
and the people that the trial from April 17,1944 to December 
7,1944 was a farce; said trial turned out to be such a farce, not 
because of defendants or their counsel, but because the govern¬ 
ment’s case is not susceptible of proof within the framework 
of trial by jury; a new trial naturally would prove to be a greater 
farce; 

9. In the trial the prosecution had hoped to proceed by in¬ 
venting an ingenuous theory of a vast historical thesis alleging 
a fantastic and improvable world conspiracy of ideas and polit¬ 
ical tendencies. Hence a new trial would prove just another 
farce, if not worse; 

10. A new trial, as was the first trial, would be a historical 
debate and not a trial at law; 

11. A new trial would be of almost interminable length, 
unless defense counsel would so far forget their duties to their 
clients and their profession as to admit that the conspiracy 
alleged existed—a situation not to be expected; 

12. From the prosecutor’s opening statement in the trial it 
is evident that the prosecution was conceived and staged as a 
political instrument of propaganda and intimidation against 
certain ideas and tendencies which are popularly spoken of as 
isolationism, anti-communism and anti-Semitism, against 
which there is no law and for which, moreover, defendants are 
not charged with (see A Trial on Trial or The Great Sedition 
Trial of 1944 by Maximilian St. George and Lawrence Dennis, 
copies of which have been sent to his Honor Judge Laws, the 
U. S. Attorney and to all defense counsel). 

13. Defendant earnestly suggests in view of the non-discov¬ 
ery of new pertinent evidence by the prosecutor that before 
attempting to have a new trial of this case, this honorable Court 
continue this matter to allow this Court and counsel to read 
said “A Trial on Trial” so that another and a greater judicial 
farce might be avoided, great expense to the government saved 
and mental and financial outlays to defendants avoided; 

14. A careful reading of the indictment and the bill of par¬ 
ticulars, together with a knowledge of recent history demon- 


strates that there should be no retrial; to stage a political and 
historical debate in a criminal case can only produce a farce 
and a travesty on justice. 

Respectfully submitted. 

M. J. St. George, 
Attorney for Def. McWilliams. 


i 
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Reply to Government's answer to defendants' pending motions 


October 4, 1946 


[18215] 


Comes now the defendant Pelley, and through counsel re¬ 
plies as follows to the government’s Answer to his pending 
Motions: 

1. The Motion to Dismiss was filed by this defendant subse¬ 
quent to May 18,1946. 

2. The Amended Motion or Plea in Bar on the grounds bf 
Former Jeopardy was filed subsequent to May 18, 1946. 

3. At this stage of the present proceedings, which are cer¬ 
tainly a New Trial, this defendant feels that he has the legal 
right to have his pending Motions determined prior to any pos¬ 
sible trial upon the merits. 

4. The defendant feels further that he is entitled to an An¬ 
swer to his aforesaid Motions under the rules of this Court; 

j 9 

the prosecution’s manner of dealing with the same being cavja- 
lier to say the least. 

Wherefore, the premises considered, this defendant respect¬ 
fully makes legal demand; 

1. That the government make proper Answer to his Mo¬ 
tions, or in the alternative stipulate the said Motions stand 
granted; and 

2. That this Court set a time certain for oral argument on 
said Motions. 


T. Emmett McKenzie, 

T. Emmet McKenzie, 

Columbian Building, 

Counsel for Defendant, William Dudley Pelley J 


I 
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Motion to dismiss for want of prosecution 

October 4, 1946 [19111] 

Comes now William Robert Lyman, one of the defendants 
herein, and moves the Court to dismiss the indictment herein 
for want of prosecution for the following reasons: 

1. There has been an unnecessary delay in bringing this de¬ 
fendant to trial. 

2. To subject this defendant to trial upon the indictment 
herein now or at any time in the future will violate the VI 
Amendment to the Constitution of the United States. 

Elizabeth R. Young, 

Elizabeth R. Young, 

723 15th St., NW., 
Attorney for the Defendant Lyman. 
***** 

Motion by defendant Elizabeth Dilling to dismiss the indict¬ 
ment herein or, in the alternative, for entry of an order for 

judgment of acquittal 

October 4, 1946 [19294-19298] 

Now comes Elizabeth Dilling, one of the defendants in the 
above-entitled cause, and moves this Honorable Court to dis¬ 
miss the indictment herein or, in the alternative, to enter an 
order for judgment of acquittal, so far as this defendant is 
concerned, and in support of said motion this defendant states 
and alleges the following: 

1. That the indictment herein, returned on or about January 
4, 1944, does not state facts sufficient to constitute an offense 
against the United States of America. 

2. That, by order of this Honorable Court in response to 
motions by certain defendants herein, a so-called “Bill of Par¬ 
ticulars” was filed herein by the prosecution in March, 1944, 
intended, presumably, to serve the function usually served by 
such a document in supplying deficiencies in the indictment, 
clarifying ambiguities therein, and enabling the defendants 
better to prepare a defense, etc.; however, said so-called “Bill 
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of Particulars” failed utterly in that function and might more 
aptly be called a “Bill of No Particulars,” since it constitutes 
no more nor less than a lengthy history of the Nazi Party in 
Germany and its activities, totally unrelated to the activities 
of this defendant against Communism and in defense of Chris¬ 
tianity and Americanism and, likewise, totally unrelated to the 
charges in the indictment herein. 

3. That a trial of the charges herein was commenced by the 
prosecution on April 17, 1944, and continued until December 
7,1944, at which time a mistrial was declared on account of the 
death of the presiding Judge. 

4. That during the almost eight months of trial of the charges 
herein, as aforesaid, not one scintilla of evidence was produced 
against this defendant in support of the charges against her in 
the indictment herein or by the farthest stretch of anybody’s 
imagination revealing any illegal, criminal, subversive activi¬ 
ties of any kind whatsoever on her part; that, on the other 
hand, such meagre alleged evidence pertaining to this defend¬ 
ant, all of it irrelevant, incompetent, and immaterial, as was 
produced by the prosecution tended to support the claim of 
this defendant that her activities since 1931 against Commu¬ 
nism and in defense of Christianity and Americanism have 
been purely patriotic in nature. 

5. That despite the violation of every known rule of evi¬ 
dence and American judicial procedure, and the admission 
“provisionally” of literally truck-loads of irrelevant printed 
matter, most of it in a foreign language, calculated only to 
prejudice and inflame the jury against all of the defendants, 
particularly during war-time, the official record of 18,000 pages 
does not contain any evidence supporting the charges in the 
indictment herein against this defendant, or, for that matter, 
against any defendant, which would have warranted the 
patient, long-suffering jury that was compelled to sit through 
that eight-month-long ordeal, or which would warrant any 
other jury that might be impaneled, in returning a verdict of 
“Guilty” against this defendant or any other defendant herein. 

6. That Honorable 0. John Rogge, prosecutor in chief herein, 
since the mistrial hereinabove referred to, has been quoted re- 
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peatedly in the public press, particularly the radical portion 
thereof, which either has been positively psychic in anticipat¬ 
ing and predicting prosecution moves in connection with this 
entire proceeding or has enjoyed the “inside track”, so to speak, 
in connection with such moves, as being of the opinion that 
the prosecution did not have sufficient evidence to convict the 
defendants herein, including this defendant. 

7. That Prosecutor Rogge on or about March 1, 1946, filed 
herein a “Motion for Time,” seeking to obtain postponement 
of a ruling by this Honorable Court upon certain motions to 
dismiss the indictment herein therefore filed by or on behalf of 
certain defendants, to permit him to proceed to Europe, accom¬ 
panied by a staff of assistants, for the purpose of finding or 
conjuring up some evidence in support of the charges in the 
indictment herein. 

8. That objections to granting said postponement and said 
additional time for Prosecutor Rogge and his staff to embark 
upon said European “fishing expedition” were duly filed herein | 
by a number of defendants, including this defendant, but that 
this Honorable Court overruled those objections and granted 
the motion of the prosecution. 

9. That Prosecutor Rogge thereupon proceeded to Germany 
and other parts of Europe with a staff of assistants for the pur¬ 
pose of seeking out some evidence in support of the charges in , 
the indictment herein. 

10. That, subsequently, to wit, on or about April 30, 1946, j 
the prosecution filed herein a “Memorandum to the Court” 
seeking a further postponement of a ruling by this Honorable 
Court upon said pending motions for dismissal of the indict¬ 
ment herein and still more “time” for Prosecutor Rogge, who i 
was then in Germany, in which to complete his aforesaid mis¬ 
sion; that paragraph 1 of the prosecution’s said “Memorandum 
to the Court” constitutes an admission that the alleged “evi¬ 
dence of guilt of the defendants,” including this defendant, 
then in possession of the prosecution was insufficient to war¬ 
rant further prosecution of this cause; that consequently, the 
prosecution at no time had sufficient evidence to warrant the 
farcial eight-month-long trial of the defendants already in- 


dulged in or to warrant, in the first place, the indictment of the! 
defendants, including this defendant, in this cause or in the 
two previous similar, related causes, namely, Criminal Cause 
No. 70,153 and Criminal Cause No. 71,203. 

11. That said lack of sufficient evidence, constituting as it 
does a lack of that “probable cause” that is essential underj 
our American system of jurisprudence before an indictment! 
charging crime can justly and properly be returned against 
any person in the United States, removes this cause, and the 
two related ones just referred to, from the realm of legitimate 
criminal prosecution and stamps said proceedings as the vicious, 
malicious, unjust, unwarranted, illegal “political persecutions” 
that they are, which should not be further sanctioned and con¬ 
doned by this Honorable Court, but which should, at long last, 
be promptly and forthwith rebuked and brought to an end by 
the granting of the relief herein sought. 

12. That objections of the defendants herein, including this 
defendant, to the granting of the further time sought by the 
prosecution through its memorandum of April 30, 1946, were 
duly filed, which objections were overruled by this Honorable! 
Court. 

13. That, in due time, Prosecutor Rogge completed his mis-! 
sion to Germany and other parts of Europe and returned to 
the United States; that reports appearing since in the publicj 
press, again particularly in the radical portion thereof, indi-i 
cated that his mission had been unsuccessful, if not altogether 
fruitless. 

14. That Prosecutor Rogge at a hearing held on September 
20, 1946, before Honorable Bolitha J. Laws, Chief Justice of 
this Honorable Court, announced publicly, in substance, that 
while he had secured additional “evidence” in Europe, he still 
did not think that the prosecution possessed sufficient evidence! 
to warrant further prosecution of the defendants herein and 
that he favored dismissal of the charges, which position, how¬ 
ever, was not acquiesced in by his superior. 

15. That this admission by the prosecutor in chief herein j 
in open court consitutes ample and sufficient notice to this! 
Honorable Court that the prosecution has no case and provides! 
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a basis upon which the charges herein against this defendant, 
and all of the defendants, may properly and justly be dismissed. 

16. That such action by this Honorable Court is warranted, 
if not in fact specifically called for, by Rule 29, designated 
“Motion for Acquittal,” of the newly approvd and adopted 
“Federal Rules of Criminal Procedure,” the applicable part of 
which reads as follows: 

The court on motion of a defendant or of its own , 
motion shall order the entry of judgment of acquittal 
of one or more offenses charged in the indictment or 
information after the evidence on either side is closed 
if the evidence is insufficient to sustain a conviction 
of such offense or offenses. 

In fairness and justice to this defendant, and the other defend¬ 
ants herein, this Honorable Court should now exercise its equi¬ 
table powers and invoke this rule, decreeing that the eight- 
month-long abortive trial during which no competent, perti¬ 
nent evidence in support of the charges was adduced, coupled 
with Prosecutor Rogge’s admission, as above set forth, is con¬ 
clusive of the fact that available evidence against this defend¬ 
ant, and the other defendants herein, is insufficient to sustain , 
a conviction of the offense or offenses charged and that, there¬ 
fore, the indictment herein should be dismissed as to this de- ■ 
fendant, and the other defendants herein, or, in the alternative 
and in accordance with said Rule 29, a judgment of acquittal 
should be entered herein as to this defendant, and, also, as to 
the other defendants herein. 

Elizabeth Dilling, , 

Elizabeth Dilling, 

One of the Defendants in the Above-entitled Cause, 

8 South Dearborn Street, Chicago, III. 

***** 

Answer to motion to dismiss for want of prosecution of 

Joseph E. McWilliams 

October 9, 1946 [17999] 

Now comes the Government of the United States by 0. 
John Rogge and Raymond W. Ickes, Special Assistants to the 



Attorney General, and respectfully urges this Honorable Court ! 
to dismiss the above-entitled motion, and states that: 

1. On May 6,1946, this defendant filed a paper entitled “Po- j 
sition of Joseph E. McWilliams With Respect to Memorandum j 
for Additional Time Filed by Prosecutor for Plaintiff” in the j 
above-entitled case in which he asked that the case be dis¬ 
missed for want of prosecution. 

2. This motion was overruled by this Honorable Court on j 
May 18,1946. 

3. On September 20, 1946, the Government requested that j 
the above-entitled case be set for trial in December 1946. 

For the foregoing reasons, the Government respectfully 
urges that defendant McWilliams' motion be overruled. 

0. John Rogge, 

0. John Rogge, 

Raymond W. Ickes, 
Raymond W. Ickes, 

I 

Special Assistants to the Attorney General. 

* * * # # 

Answer to motion to dismiss of Robert Edward Edmondson 

October 11, 1946 [1S6S8-18689] ! 

Now comes the Government of the United States by 0. John 
Rogge and Raymond W. Ickes, Special Assistants to the Attor¬ 
ney General, and respectfully urges this Honorable Court to 
overrule the above-entitled motion, and states that: 

1. The defendant Edmondson's motion is long and argu- ! 
mentative and contains much frivolous matter which will not 

I 

be answered herein. 

2. The prosecution has at no time admitted that it had no 
case or that it was presently without clear and direct evidence 
of the guilt of the defendants. 

3. The Statute of Limitations is no bar to the prosecution 
of the instant case, it having been tolled by the return of the 
indictment in the October Term, 1943. 
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For the foregoing reasons, the Government respectfully 
urges that defendant Edmondson’s motion be overruled. 

0. John Rogge, 

0. John Rogge, 

Raymond W. Ickes, 

Raymond W. Ickes, 1 

Special Assistants to the Attorney General. 

• • • # • * 

Answer to motion to dismiss for want of prosecution of William 

Robert Lyman 

October 11, 1946 [19116] 

Now comes the Government of the United States by 0. John 
Rogge and Raymond W. Ickes, Special Assistants to the Attor¬ 
ney General, and respectfuly requests this Honorable Court to 
dismiss the above-entitled motion, and states that: 

1. On the 7th day of March 1946, the defendant William 
Robert Lyman filed a motion to dismiss for want of prosecution 

in the above-entitled case. , 

2. On May 18, 1946, this motion was overruled by this 
Honorable Court. 

3. Defendant’s present motion states no grounds, other than 
those advanced in his earlier motion which was overruled by 
the Court, why this case should be dismissed. 

4. On September 20, 1946, the prosecution requested that 
the above-entitled case be set down for trial in December 1946. 

For the foregoing reasons, the Government respectfully urges 
that defendant Lyman’s motion be overruled. ; 

O. John Rogge, 

0. John Rogge, 

Raymond W. Ickes, 

Raymond W. Ickes, 

Special Assistants to the Attorney General. 
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I 


Answer to motion to dismiss the indictment or. in the alter - \ 

• i 

native, for entry of an order for judgment of acquittal of 

Elizabeth DiLling 

October 11, 1946 [19191] 

I 

Now comes the Government of the United States by 0. John j 
Rogge and Raymond W. Ickes, Special Assistants to the Attor¬ 
ney General, and respectfully requests this Honorable Court to 
overrule the above-entitled motion, and states that: 

1. The defendant’s motion is throughout argumentative in 
nature and suggests no valid ground for the dismissal of the 
above-entitled case. 

2. Rule 29 of the Federal Rules of Criminal Procedure pro¬ 
viding for the entry of an order for judgment of acquittal in 
criminal cases on motion of a defendant or on the Court’s own j 
motion applies only after evidence on either side is closed, j 
Since evidence on neither side is closed in the above-entitled 
case, this rule is presently inapplicable. 

3. On September 20, 1946, the prosecution requested that 
the above-entitled case be set down for trial in December 1946. 

For the foregoing reasons, the Government respectfully urges 
that defendant Dilling’s motion be overruled. 

0. John Rogge, 

0. John Rogge, 

Raymond W. Ickes, 
Raymond W. Ickes, 

Special Assistants to the Attorney General. 

Answer to motion to dismiss of Gerhard Wilhelm Kunze 

October 11,1946 [19501] 

Now comes the Government of the United States by 0. John 
Rogge and Raymond W. Ickes, Special Assistants to the Attor- j 
ney General, and respectfully urges this Honorable Court to 
dismiss the above-entitled motion, and states that: 

1. The defendant Kunze’s motion shows no ground which 
would warrant dismissal of the above-entitled case. 


i 
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2. Contrary to the defendant’s allegation in Paragraph 5 of 
his motion, the prosecution has never and does not now request 
the Court to dismiss the above entitled case. 

0. John Rogge, 

0. John Rogge, 

Raymond W. Ickes, 
Raymond W. Ickes, 

Special Assistants to the Attorney General. 


Proceedings Before Chief Justice Laws [20310] 

The above-entitled matter came on for hearing on motions 
to dismiss at 10 o’clock a. m., on Thursday, November 21,1946, 
in the District Court of the United States for the District of 

Columbia, in the Court House at Washington, D. C. 

***** 

[20314-20321] 

The Court. Mr. Caudle, before I proceed with the hearing 
on the motions, I would like to have a statement on behalf 
of the prosecution as to its attitude concerning the prosecution, i 
Can you make a statement to me? ; 

Mr. Caudle. Your Honor, I wish to state the Government 
is ready for trial. I don’t know whether you want me to enlarge 
on that. I can. i 

The Court. Is that all that you desire to say? s 

Mr. Caudle. Yes, sir. The Government is ready for trial ! 
and it wants to insist that the cases be tried. ! 

The Court. That is all the cases be set down for trial? 

Mr. Caudle. Yes, sir. 

The Court. Is the Government in a position to answer the 
question that I asked in my memorandum of March 15, 1946, 
about being submitted in writing and served on adverse 
counsel? 

Mr. Caudle. Your Honor, we have discussed that in the 
Department and there has been so much said about it that I 
wish you would tell me what you asked. 

The Court. On or before April 30, 1946, counsel for the 
prosecution will be expected to advise the Court in writing, 
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copy to be sent to each defendant, whether prosecution of the j 
case is desired; also, whether in his judgment, a conviction of 
the defendants, if one is obtained, may be sustained under the 
controlling decisions of the Supreme Court of the United States. 

Mr. Caudle. Your Honor, I do not believe that any state¬ 
ment in writing has been sent to any of the defendants, but I 
do say that we believe if a conviction is obtained in this case 
that it will be sustained. 

We are not in accord at all with the view that Mr. Rogge has 
taken as to what he contemplates the Supreme Court will do 
if the defendants are convicted. 

The Court. Are you able to tell me any reason why you have 
a different view from Mr. Rogge? 

Mr. Caudle. Your Honor, if you permit me to do it, I will 
and I would like to give you a memorandum in writing on that 
question. 

The Court. I have given you a right long time. 

Mr. Caudle. There is no question about it, Your Honor. 
You certainly have. 

The Court. I frankly think you gentlemen are entitled to 
disposition of this case one way or the other. 

What do you have that is available that you could give me? ! 

Mr. Caudle. Well, Your Honor, we could- 

7 7 I 

The Court (interposing). I understand Mr. Rogge made a 
report in this matter. I was told that, I think, on the occasion j 
of the hearing on September 20. 

Mr. Caudle. Your Honor, we have here a trial brief. We 
have here a trial brief as to each defendant, the contentions of 
the Government as to each defendant. 

I 

We have the report that Mr. Rogge made on his return from 
Germany. We have that in the courtroom. We are willing 
that Your Honor have that. It is a breakdown of all the evi¬ 
dence as to each defendant. 

The preparation of the case will disclose the way and the 
manner the evidence will be introduced, the evidence that will 
be presented to the Court and the jury, and we have that and 
we have brought that with us. 


i 


I 
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The Court. Are you willing that should be served on the 
other side? 

Mr. Caudle. No, sir. 

The Court. Well, under those conditions, if there is any 
objection on the part of counsel, I do not believe I can consider 
it. 

Mr. Frey. I object unless we have a copy. 

Mr. Herwig. I object. 

Mr. Koehne. I object. 

The Court. All we need is one objection. I will not be 
able to consider it. 

As you probably know, the conference of Senior Circuit 
Judges at a meeting last September definitely decided against 
the policy of submitting trial briefs to the Court without serv¬ 
ice on counsel on the other side, and I would be at variance 
with their views if I were to receive it. I may say that I con¬ 
cur in that view. 

Mr. Caudle. Well, Your Honor- 

The Court (interposing). Gentlemen, I think—do you want 
to say something further? 

Mr. Caudle. Yes. The trial brief, as you understand, is for 
the convenience of the attorney at the time of the trial of the 
case. I do not want the Court to even think for one moment 
that we have anything in this trial brief that I would not be 
willing to have the Court see, and the report that Mr. Rogge 
made. 

A bill of particulars, as I understand it, was filed in this case 
setting forth the contentions of the Government and that is a 
matter of record. 

I want to comply with anything I can, Your Honor, with your 
wishes, so the case can go to trial. 

The Court. Here is the situation: Mr. Rogge, as far back 
as last February, said in this case in court on a motion to dismiss 
pending, and he is the man who has lived with this case from 
the beginning, that he had serious doubts as to whether a con¬ 
viction, if one was obtained, could be sustained under certain 
decisions of the Supreme Court of the United States. 
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I asked him at that time, if my memory serves me correctly, 
whether in view of that doubt that he felt the cases should 
be set down for trial. His answer to me was that he would 
like to give me an answer but he could not speak for the De¬ 
partment of Justice, notwithstanding that he is counsel of 
record and has been for months. 

After that he came into court with an application stating 
that he had some intimation that he had available in Germany 
direct evidence of guilt. Over the objection of the defendants! 
I permitted him longer than he asked to make that investiga¬ 
tion, and I told him and I said in my written memorandum 
that I want a categorical statement made to me, with copies 
to counsel for the defendants, and that the matters would 
have to be formal. 

I have had no reply to that although eight months have 
passed. I find on September 20 that he came in here after 
that long investigation in Germany and said he still has doubts j 
about it, but the Department wants the case tried. There is 
no reason to me why it should be tried under those conditions. 

Mr. Caudle. Didn’t Mr. Rogge state it wasn’t the official 
opinion of the Department but it was his own opinion? 

The Court. Yes, but I am inclined to rely on the man speak¬ 
ing for the Department and the man who has lived with the i 
case for three or four years. I have to pay some attention to 
what he says, and I do not feel justified in bringing these men, 
who have been harassed for three and a half years, to trial 
on an unsubstantial statement like that. 

I will tell you what I think I should do, gentlemen, if counsel 
for the defendants will bear with me: I would like to think this 
matter over today, and if I decide that I want to hear further 
from you, I will give each one of you as much as an hour to 
argue it tomorrow morning. We will continue it until we are 
through. If we cannot finish tomorrow, I will continue it on 
Monday. I may be able to dispose of it. 

I understand now that there is objection definitely on the 
part of counsel for the defendants that I should receive this | 
report of Mr. Rogge’s? Am I correct in that? 




Mr. Frey. Yes. 

The Court. It might be if I could see it, and on the recom¬ 
mendations for dismissal, as somebody indicated them before, 
I might have some assistance on it. On the other hand, I am 
not going to look at them if you object, unless you have a copy. 
In the light of that, you still object? 

Mr. Frey. Yes. 

Mr. Dilling. I have no objection to Your Honor reading 
the report. There is no secret in it. Mr. Rogge has been going 
from one end of the country to the other telling us about every 
conceivable- 

The Court (interposing). I will take your view of the 
objection. 

If there is any objection I am not going to look at it. 

Mr. Frey. I object. 

Mr. Herwig. I object. 

Mr. Koehne. I object unless the defendants have a copy. 

The Court. That is the position of the defendants. You 
are not willing to do that? 

Mr. Caudle. No, sir, Your Honor. I hope that my brethren 
at the bar will bear with me, but this is a confidential docu¬ 
ment of the Department of Justice, although there has been 
some reference to it in the press and by columnists and some 
of the commentators, but that document did not leave the 
Department of Justice with its consent or the Attorney Gen¬ 
eral’s consent, and therefore it is a confidential document. I 
cannot agree with them about it, but I want the Court to see 
it if these gentlemen do not object. 

The Court. The matter of my ruling on it is in conformity 
with the decision of the conference of Senior Circuit Judges in 
September, and I do not think I should look at any document 
that is not made available to the other side, and I must not look 
at it from either point of view. I would not take it from the 
defendants any more than I would take it from the Govern¬ 
ment. 

We will meet again tomorrow morning at 10 o’clock. I will 
assure counsel for the defendants a full opportunity to be heard 
if I decide that there is any necessity for it. 
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Memorandum on motions to dismiss 


[17964-17970] 

These cases are before me upon motions to dismiss, lately- 
filed by permission of the Court. 

Until yesterday, so far as the Court has been informed, the 
prosecution has been chiefly entrusted to 0. John Rogge, Spe¬ 
cial Assistant to the Attorney General. On January 25, 1946, 
when the Court heard previous motions to dismiss, Mr. Rogge 
stated that in view of late decisions of the Supreme Court of 
the United States he felt doubtful as to whether a conviction 
of the defendants could be sustained. Counsel explained this 
was his personal opinion, that the Department of Justice had 
not taken a position in the matter, and for this reason he was 
not at liberty to state its opinion. Two weeks later Mr. Rogge 
again appeared before the Court upon further hearings of 
the motions to dismiss. The Court asked whether he then 
was in a position to tell whether the prosecution wished to 
proceed with the case. The Court was requested to give the 
Government a reasonable amount of time to answer this ques¬ 
tion; however, on this occasion the Chief Prosecutor again 
stated that after considering Supreme Court decisions in com¬ 
parable cases it was his personal view that it was doubtful 
whether a conviction would be sustained. The Court then 
took the question of dismissing the cases under advisement. 

. On March 1, 1946, while the matter was pending under ad¬ 
visement, counsel for the prosecution applied to the Court to 
postpone its ruling for a period of thirty days, alleging it was 
believed certain testimony might be available from witnesses 
in Germany which would directly establish guilt of certain of 
the defendants. When this application was presented it was 
stated the Attorney General wished to send Mr. Rogge to 
Germany to make an investigation. Counsel for defendants 
objected. While unusual in the midst of a long pending crimi¬ 
nal case to permit an investigation to endeavor to build up a 
doubtful case, I decided, because the charges were serious and 
access to possible evidence previously had been foreclosed by 
the war with Germany, I should permit time for the investiga¬ 
tion. Accordingly, the prosecution was granted until April 30, 

734016—47-11 
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1946, a longer time than had been asked. A written memo¬ 
randum filed by the Court granting this time stated that “On 
or before April 30, 1946, counsel for the prosecution will be 
expected to advise the Court in writing (copy to be sent to 
each defendant) whether prosecution of the cases is desired, 
also whether in his judgment, a conviction of defendants, if 
one is obtained, may be sustained under controlling decisions 
of the Supreme Court of the United States.” 

On April 30, 1946, a memorandum was filed by one of coun¬ 
sel for the prosecution, stating that prosecution was desired, 
“provided the prosecutor’s investigation being presently con¬ 
ducted in Germany elicits additional evidence of guilt of de¬ 
fendants.” This memorandum stated that the investigation 
had not been completed and that 45 days additional time would 
be required. 

While I did not specifically grant the additional time to com¬ 
plete the investigation, it eventuated that Government coun¬ 
sel were able to secure this time, because it was not until May 
18, 1946, that the motions to dismiss the indictments were 
overruled. 

The case was called on September 20, 1946, for the purpose 
of setting a date for trial. On this occasion, Chief Prosecutor 
Rogge, being asked the third time in eight months the attitude 
of the prosecution, stated that there still remained in his mind 
the question whether there was sufficient evidence to meet the 
test of the Supreme Court cases. He said he had serious doubts 
on this point, as he previously had advised the Court, but that 
the Department of Justice wished to suggest a trial date in 
December. Mr. Rogge informed the Court that an analysis 
he had made of evidence found in Germany had been turned 
over to the Department of Justice the previous week. Inas¬ 
much as Mr. Rogge on three occasions, one after a lengthy 
investigation in Germany, had stated to the Court his serious 
doubts of a successful prosecution, a renewal of the motions 
to dismiss was permitted. The motions to dismiss now under 
consideration then were filed. 

On yesterday, at the time of the hearing upon these motions, 
Mr. Rogge was not present representing the prosecution. 
Theron Lamar Caudle, Assistant Attorney General, for the 
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first time entered his appearance in behalf of the prosecution. 
Mr. Caudle stated the Department wished to prosecute all of 
the cases and to have a date set for trial; that the Department 
did not share the doubts of Mr. Rogge. The Court requested 
Mr. Caudle to state his reasons why those now in charge had a 
different view from Mr. Rogge. In answer, Mr. Caudle made 
no statement of reasons. However, he offered to submit to 
the Court a trial brief which had been prepared and a written 
report of Mr. Rogge made to the Attorney General. Asked 
whether these documents would also be made available to the 
defendants, the prosecutor stated they would not. Counsel for 
defendants objected to the Court’s examining the documents 
without copies being furnished them. The Court then in¬ 
formed counsel that by reason of the recent condemnation by 
the Conference of Senior Circuit Judges of the United States, 
at a meeting presided over by the Chief Justice of the United 
States, of the practice prevailing in some districts of trial 
judges’ receiving from the prosecutor a brief or other docu¬ 
ments not furnished opposing counsel, he was not in a position, 
over objection, to consider the trial brief and the report of Mr. 
Rogge. 

The defendants have undergone before a Court and jury part 
of a trial which ended on November 29, 1944, by reason of the 
sudden death of the Presiding Justice. The prosecution was 
still in progress at the conclusion of this trial, which had been 
under way for eight months. Eighteen thousand pages of 
testimony were taken and eleven hundred documents were 
introduced in evidence. The prosecution was formally brought 
to a close on December 7, 1944. Beginning on December 9, 
1944, and from time to time thereafter, various defendants 
have sought a speedy trial of their cases. For nearly two years 
such a trial has not been made possible for them. Their Con¬ 
stitutional right to a speedy trial has been denied. 

I can reach no other conclusion than that there is a serious 
doubt as to the validity of these cases. More than eight months 
is an abnormally long time to be required by the prosecution to 
establish guilt in a clear case. One would expect convincing 
testimony of guilt to be fully adduced long before the expira¬ 
tion of such a length of time. When a retrial was in prospect, 
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the Chief Prosecutor, who more than any other person is famil¬ 
iar with the cases, expressed his doubts as to sustaining a con¬ 
viction, and because of these doubts made the unusual request 
for permission to hold the question of their retrial in abeyance 
until he could make further investigation into the facts. Not 
only two times before this request was made, but on one 
occasion lately, after a lengthy investigation had been com¬ 
pleted in Germany, this Court asked the prosecution whether 
it desired to retry the cases; until yesterday, there was no 
answer that it did. If these defendants are guilty, it would seem 
that any serious doubt as to their guilt would be resolved in 
more than five years of intensive investigation by able counsel 
and investigators of the Department of Justice. If they were 
clearly guilty, the prosecution should have unwaveringly as¬ 
sured the Court to this effect at least upon completion of the 
investigation in Germany. 

Usually the Court will permit the prosecutor to decide 
whether he will bring a case to trial. But where it appears, 
as here, there is serious doubt as to the success of the case, and 
that the defendants, because of long delays granted over their 
objections, cannot obtain a fair trial, the Court should exercise 
its discretion to deny prosecution. It would be both unjust 
and un-American to do otherwise. 

The defendants have been before the Court upon these 
charges for nearly four and one-half years. All of them were 
brought here from other parts of the country to stand trial. 
Because of the impoverished state of eighteen of the defendants, 
they were represented by counsel not of their own choice but 
assigned by the Court to serve without compensation. As in all 
long-delayed cases, the witnesses now are scattered; some are 
not accessible, more particularly to the defendants who are 
without funds; the memories of witnesses as to events occurring 
many years ago are not clear. It is for these reasons among 
others that the Constitution of the United States requires a 
speedy trial and that the Congress of the United States has 
imposed Statute of Limitations to prevent long-delayed prose¬ 
cutions. I do not see how these defendants now can possibly 
obtain fair trials. 
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Under the circumstances, to permit another trial, which con¬ 
ceivably would last more than a year, with new prosecutors 
and newly appointed counsel for defendants, with the eventual 
outcome in serious doubt, as Mr. Rogge has stated to the Court 
on three occasions, would be a travesty on justice. I have no 
doubt the cases should be dismissed and an order to that effect 
will be entered as to all defendants. 

The question of terminating these cases is one of importance. 
If the dismissal I shall order is sustained, new prosecutions 
may not be started, because they will be barred by the Statute 
of Limitations. The Court feels that the prosecution should 
have opportunity, if so advised, to take action by way of ap¬ 
plication to appellate courts to review my order dismissing 
the cases. While this seems to me to be possible after final 
judgments of dismissal, nevertheless in order to safeguard the 
interests of the prosecutor against any doubt, the final order 
of dismissal will not be entered by this Court until December 2, 
1946. 

The Court should and does acknowledge with gratitude the 
services of counsel who served in behalf of the defendants with¬ 
out compensation. Their sacrifices were extensive; then- 
financial losses were great. Specifically the Court thanks for 
their services in these cases W. Hobart Little, Frank H. Myers, 
Elizabeth R. Young, J. Austin Latimer, M. Edward Buckley, 
Orville C. Gaudette, P. Bateman Ennis, John S. Hillyard, 
Ethelbert B. Frey, Harry A. Grant, James A. Davis, Ben Lindas, 
Frank J. Kelly, Arthur Carroll, Charles E. Morganston, Claude 
Thompson, William Gallagher, Joseph H. Bilbrey, Rees B. 
Gillespie, L. J. H. Herwig, John B. Gunion, and George B. 
Fraser. 

Bolitha J. Laws, 

Chief Justice. 

November 22,1946. 
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Minute Entry of December 2,19^6 [20184] i 

For the District of Columbia 

i 

i 

Criminal No. 73086 

i 

I 

Indicted for Vio. Sec. 11, Title 18, U. S. Code 

i 

United States 

vs . 

Joseph E. McWilliams, George E. Deatherage, William 
Dudley Pelley, Edward James Smythe, Lawrence Den- ' 
nis, Howard Victor Broenstrupp alias Count Victor ! 
Cherep-Spiridovich alias Lieutenant-General Cherep- 
Spiridovich, Robert Edward Edmondson, E. J. Parker 
Sage, William Robert Lyman, Jr., Garland L. Alderman, 
Gerald B. Winrod, Elizabeth Dilling alias Reverend 
Frank Woodruff Johnson, Charles B. Hudson alias 
Reverend Frank Woodruff Johnson, George Sylvester 
V lERECK ALIAS JAMES BURR HAMILTON, PRESCOTT FrEESE ; 
Dennett, Gerhard Wilhelm Kunze, August Kapprott, 
Herman Max Schwinn, Hans Diebel, Franz K. Ferenz, 
Ernest Frederick Elmhurst, Robert Noble, Ellis O. 
Jones, Eugene Nelson Sanctuary, David Baxter, alias 
John Pepper alias John H. Rand, Lois De Lafayette 
Washburn, alias T. N. T., Frank W. Clark, alias G. P., 
Peter Stehrenberg 

Upon consideration of the defendants’, Joseph E. McWil¬ 
liams, George E. Deatherage, William Dudley Pelley, Law¬ 
rence Dennis, Robert Edward Edmondson, William Robert 
Lyman, Jr., Gerald B. Winrod, Elizabeth Dilling, George Syl¬ 
vester Viereck, Gerhard Wilhelm Kunze and Ernest Frederik 
Elmhurst, respectively, motion to dismiss and in keeping with 
the memorandum on motions to dismiss filed herein on the 
22nd day of November, 1946, it is this 2nd day of December 
1946, ordered, That the said case be, and the same is, hereby 
dismissed. 

This matter having come to the attention of the Court and 
upon consideration of the Court’s motion and in keeping with 


I 


163 

* ~ i 

the memorandum on motions to dismiss filed herein on the 
22nd day of November 1946, it is this 2nd day of December 
1946, ordered, That the said case be, and the same is, hereby 
dismissed as to defendants, Edward James Smythe, Howard 
Victor Broenstrupp, E. J. Parker Sage, Garland L. Alderman, 
Charles B. Hudson, Prescott Freese Dennett, August Klap- 
prott, Herman Max Schwinn, Hans Diebel, Franz K. Ferenz, 
Robert Noble, Ellis 0. Jones, Eugene Nelson Sanctuary, David 
Baxter, Lois De Lafayette Washburn, Frank W. Clark and 
Peter Stahrenberg; and thereupon it is considered by the 
Court that the defendants, William Dudley Pelley, George 
Sylvester Viereck, Gerhard Wilhelm Kunze, August Klapprott 
and Herman Max Schwinn be released from further custody 
in this case; whereupon it is considered by the Court that the 
defendants, Joseph E. McWilliams, George E. Deatherage, Ed¬ 
ward James Smythe, Lawrence Dennis, Howard Victor Broen¬ 
strupp, Robert Edward Edmonston, E. J. Parker Sage, 
William Robert Luman, Jr., Garland L. Alderman, Gerald B. 
Winrod, Elizabeth Dilling, Charles B. Hudson, Prescott Freese 
Dennett, Hans Diebel, Franz K. Ferenz, Ernest Frederik Elm¬ 
hurst, Robert Noble, Ellis 0. Jones, Eugene Nelson Sanctuary, 
David Baxter, Lois De Lafayette Washburn, Frank W. Clark 
and Peter Starhenberg go thereof without day. 

[17963] 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 73,086 

United States of America, appellant 

vs. 

Joseph E. McWilliams, et al. 

Filed Dec. 5, 1946. Charles E. Stewart, Clerk. j 

Notice of appeal 

. 

The United States hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of 
this Court, entered December 2, 1946, dismissing the indict- 


I 

i 



ment in the above-entitled case, charging that the defendants 
conspired among themselves and with others to commit acts 
prohibited by Section 1 of the Act of June 1, 1940 (18 U. S. C. 
9), in violation of Section 3 of that Act (18 U. S. C. 11). 

George T. Washington, 

George T. Washington, 

Acting Solicitor General. 

In the District Court of the United States for the District of 

Columbia • [17955] 

Criminal No. 73086 

United States of America, appellant 

v. 

Joseph E. McWilliams, et al. 

Filed Feb. 5, 1947. Charles E. Stewart, Clerk. 

Order to certify and transmit original documents, etc., on 

appeal 

Upon consideration of the Court’s Motion, it is, this 5th day 
of February 1947, 

Ordered, That the Clerk of this Court be and he hereby is di¬ 
rected to transmit to the United States Court of Appeals, all 
the original papers filed in the above entitled cause, and copies 
of all docket and minute entries therein provided, as the record 
on appeal. 

By The Court: 

Bolitha J. Laws, 

Chief Justice. 
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®mteij States Court of Appeals! 

District of Columbia 


No. 9438 


, 

United States of America, Appellant, 


vs. 

William Dudley Pelley, et al., Appellees. 


Appeal from the District Court of the United States! for 

the District of Columbia 

i 


BRIEF FOR APPELLEE, PELLEY 


JURISDICTIONAL STATEMENT 

This Court is without jurisdiction to entertain the in¬ 
stant appeal. Title 18, section 682, United States Code 
does not authorize the instant proceeding, and without 
authorization from that source it is void. 
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STATEMENT OF THE CASE 

This appellee adopts as his own Statement of the Case, 
the * ‘Statement” set forth by the government in its brief. 

Because of the number of parties and the volume of 
paper necessarily presented to the Court for its consider¬ 
ation that ‘ 4 Statement” is not repeated. 

STATUTES INVOLVED 

This appellee adopts as his own the statutory provisions 
set forth by the government in its brief, Appendix A, pp. 
35-38. 


RULES OF COURT INVOLVED 

This appellee adopts as his own the Rules of Court as 
set forth by the government in its brief, Appendix A, pp. 
35-38. 

CONSTITUTIONAL AMENDMENT INVOLVED 

AMENDMENT 6.—CRIMINAL TRIALS. 

“In all criminal prosecutions, the accused shall enjoy 
the right to a speedy • • * trial, 

STATEMENT OF POINTS 

The Court below had jurisdiction of the parties; of the 
subject matter; and its ruling was a proper and legal exer¬ 
cise of its judicial discretion. 

SUMMARY OF ARGUMENT 

The Court below having plenary jurisdiction in the 
cause, and its Order being a proper and legal exercise of 
its judicial discretion, this Court will not disturb the ruling 
of the Court below. 
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ARGUMENT 


The Achilles Heel in the prosecution of this caus 


found in the idee fixe, so stoutly and persistently main¬ 
tained by the government, THAT IT HAD A CASH TO 
WIN. 


e is 


This complex led to another, i. e., that there was indeed 
fallibility inherent in and amongst the actors in the fegal 
drama—but not in, or with, or of the government. 


The contentions of the defendants were in very ttuth 
fallible if not egregious—in fact among the numerous of 
counsel for the prosecution, it was at one time publicly— 
though not on the record—stated that the defendants 
should be freed, and counsel for the defendants put to trial 
for the very act of making any defense. 

While the prosecution was wheedling continuances and 
postponements and delays from the Court below, the rec¬ 
ord clearly indicates that the prosecution ascribed to the 
Court below a full measure of its own puissant omnipo¬ 
tence. 

But when the Court below found it necessary to i^art 
company with the plan of action advanced by the prosecu¬ 
tion, it too, became fallible and in dire need of corrective 
action by this Court. 

What has been said, supra, was not conceived in any 
spirit of mean criticism. 

I 

Doubtless the members of this Court can recall f^om 
their various trial experiences cases where the conviction 
of being right ran strong—and honestly so; withal such 
conviction might have been later found to be erroneou^. 

Here the prosecution must have been of the opinion 
that it was striking at an offense which was in turn aiined 
at striking down our very system of government—jand 

i 

i 

i 
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more than usual heat and determination would have been 
entirely reasonable. 

But this appellee takes the position that he had never 
been capable of entertaining any thought or plan or idea 
designed to wreak damage or harm to his country or to 
its laws—and so, he, too, entered the contest with equal 
heat and determination. 

The Court below, however, had better opportunity to 
evaluate the propositions involved in an objective manner 
—and the crucial point to be here determined is: 

WAS THE ACTION OF THE COURT BELOW, 
ARBITRARY, CAPRICIOUS, UNCONSCIONABLE, 
AND SO CLEARLY ERRONEOUS FROM THE 
LEGAL STANDPOINT AS TO REQUIRE RE¬ 
VERSAL? 

The matter of dismissing the cause for failure to prose¬ 
cute was constantly before the Court below from the time 
of the unfortunate conclusion of the original proceedings. 

The Appellant in its Appendix to Brief sets forth pro¬ 
ceedings and pleadings designed to accomplish that pur¬ 
pose on pages 12,13, 19, 20, 21, 22, 23, 24, 25, 26, 35-39, 56, 
58, 79, 80, 81-83, 84, 84-87, 98-109,110,110-114,114-116, 118, 
119, 133, 134, 135, 136, 136-138, 139, 140, 141-143, 144, 
144-148. 

Surely this indicates a vigorous, persistent and deter¬ 
mined effort on the part of the various appellees to avail 
themselves of their legal and constitutional rights in the 
matter. 

Yet the government seeks to convince this Court that 
the appellees acquiesced in the government's numerous 
demands and requests for delays, extensions and indefinite 
postponements of the cause. 

Before calling further attention of this Court to the 
practice of the prosecution, it is desired to recall to this 


Court, our Supreme Court’s definition of the proper role 
of a United States prosecutor, as set forth in Viere^k v. 
United States , 318 U. S. 245, 63 S. Ct. 561, 87 L. Ed. 734, 
741: 

■ 

“The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially 
is as compelling as its obligation to govern at all ;i and 
whose interest, therefore, in a criminal prosecution 
is not that it shall win a case, but that justice shall be 
done. • * *” Berger v. United States, 295 U. S. 78, 
88, 79 L. Ed. 1314, 1321, 55 S. Ct. 629. 

With that thought in mind, consider the action of the 
United States Attorney here. 

Consider the plea for a continuance so that the United 
States Attorney might travel to Germany, there to) dis¬ 
cover and interview, if possible, possible witnesses wjhose 
testimony was deemed essential to a conviction—and this 
long, long, after the indictment returned, and the original 
trial terminated. 


It is entirely fair to ask: 

WHAT KIND OF GOVERNMENT IS THIS? j 

Where, in the Constitution or laws of the United Spates 
can be found a sanction for indicting citizens and then 
pressing a trial Court for an indefinite postponement, to 
the end the very forces which procured the indictmentj can 
at their leisure and convenience, travel the world ovdr to 
find, perchance, evidence which might warrant a j>etit 
jury in bringing in a verdict of guilty as indicted? 


T 


And, sanction for such practice being lacking in our 
Constitution or laws, what is the result? Government by 
men but not of law. 

Further, in passing, this Court has judicial knowledge 
from the Stewart case of the type and character of the 
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“investigation” pursued by the then government prose¬ 
cutor, Rogge. 

It is not more unpleasant to be despoiled of life, liberty 
or property by a Rogge, than by a gestapo or ogpu. 

In Ex parte Altman, 34 F. Supp. 106, 108, 109, the 
Court discussing this very situation declares in a well 
reasoned opinion: 

(1) * * * it is not questioned that the Court, in the 
exercise of its jurisdiction, has the inherent power to 
order a dismissal for failure to prosecute. As said by 
Mr. Justice Frankfurter in Nardone v. United States, 
1939, 308 U. S. 338, 341, 342, 60 S. Ct. 266, 268, 84 L. 
Ed. 307: “Dispatch in the trial of criminal cases is 
essential in bringing crime to book. * * * The civilized 
conduct of criminal trials cannot be confined within 
mechanical rules. It necessarily demands the author¬ 
ity of limited direction entrusted to the judge pre¬ 
siding in federal trials, including a well established 
range of judicial discretion, subject to appropriate 
review on appeal, in ruling upon preliminary questions 
of fact. Such a system as ours must, within the limits 
here indicated, rely on the learning, good sense, fair¬ 
ness and courage of federal trial judges.” • • • 

(4, 5) * * * Nor is it (meaning such an order of 

dismissal for failure to prosecute) an appealable 
order. Lewis v. United States, 216 U. S. 611, 30 S. Ct. 
438, 54 L. Ed. 637. 

Can it be successfully urged that in the instant case 
the trial judge did not exhibit learning, good sense, fair¬ 
ness and courage? 

The answer to this question is found in his memorandum 
opinion—a classic of restrained, fair and considered legal 
reasoning. 

In Delno v. Market St. Ry. Co., 124 F. 2d 965,967, C. C. A. 
9, the court said: 

(1, 2) * * * “discretion” is defined as: “The 
power exercised by courts to determine questions to 
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which no strict rule of law is applicable but Which, 
from their nature, and the circumstances of thei case, 
are controlled by the personal judgment of the 
court.” 1 Bouv. Law Diet., Rawles’ Third Revision, 
p. 884. Judicial action—discretionary in that sense— 
is said to be final and cannot be set aside on appeal 
except where there is an abuse of discretion. Afcom- 
mon example is a court’s ruling on the extent of cross 
examination. Alford v. United States, 282 U. Si 687, 
694, 51 S. Ct. 218, 75 L. Ed. 624. Discretion i^ this 
sense, is abused when the judicial action is arbitrary, 
fanciful or unreasonable, which is another way of say¬ 
ing that discretion is abused only where no reasonable 
man would take the view adopted by the trial court. 
If reasonable men could differ as to the propriety of 
the action taken by the trial court, then it cannot be 
said that the trial court abused its discretion. 

Reading the record brought here on appeal, who will 
venture to say that no reasonable man would or could 
agree with the position taken here by the trial justice? 

Who will venture to say, in the face of the record,! and 
the opinion of the trial judge, that reasonable men njiight 

not differ as to the propriety of his ruling? 

■ 

In Robinson v. Parker, 11 App. D. C., 132, 138, 139, this 
Court long ago held: 

The purpose of all rules of practice is the facilita¬ 
tion of the enforcement of justice; and hence, \lhen 
their strict application would tend to its obstruction, 
the trial courts, under the wide discretion entrusted 
to them in such matters, may and should make de¬ 
partures to meet the exigencies of a particular case. 
This discretion is so large and its exercise is so\ de¬ 
pendent upon circumstances and conditions that \ can 
rarely be fully appreciated outside of the trial court 
itself, that as a general, if not universal, rule it wifi be 
regarded as not subject to review in an appellate \ tri¬ 
bunal. P. & T. R. Co. v. Stimpson, 14 Pet. 448, £63; 
Langdon v. Evans, 3 Mackey, 6, 7. 

Here, where a case had lasted—on trial—at one time 
for a period of approximately eight months; where the 
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eosssfcs of the trial by reason of the number of defendants 
and of counsel; and the mass of written and printed ex¬ 
hibits offered by the prosecution, had all combined to 
create a frizzly labyrinth which had completely and hope¬ 
lessly enmeshed the mental perceptions of all concerned, 
was not the trial justice truly in a position to fully appre¬ 
ciate those considerations of justice which prompted his 
decision? 

And, where, in addition, that trial justice had full oppor¬ 
tunity to observe the convolutions of the prosecution over 
a period of months—during which time it had for various 
technical reasons declined to attempt to bring the matter 
to trial on a day certain, whose discretion as to the cir¬ 
cumstances and conditions compelling his opinion can be 
taken as better than his own? 

Counsel—whether for prosecution or defense—can 
hardly hope to escape the forming of a subjective point 
of view; but the court can, and here did, form an objective, 
dispassionate and just view. 

In National Ben. Life Ins. Co. v. Shaw Walker Co., 71 
App. D. C. 276, 286, 111 F 2d 497, this Court says of Judi¬ 
cial discretion: 

(10-13) Normally the exercise of the trial court’s 
discretion will not be disturbed on appeal. But it is 
judicial, not arbitrary. It becomes arbitrary if exer¬ 
cised for an erroneous reason. 

The word “erroneous” has been defined as meaning 
deviating from the law. 

Where, in the record before this Court, is it clearly 
shown that the trial court, in its opinion, deviated from 
the law? To hold to an opinion contrary to that main¬ 
tained by the United States Attorney is not to deviate 
from the law. To hold that under the circumstances ex¬ 
hibited here, the Constitutional mandate of Amendment 6, 
and the Rules of Criminal Procedure required a dismissal 
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is not to deviate from the law—that is to give life and 
vigor to the law and to uphold its integrity. 

In Hartford-Empire Co. v. Obear-Nester Glass Co., 95 
F. 2d 414, 417, C. C. A. 8, the Court said: 

(1-3) * * * Even where an appellate court has 

power to review the exercise of * * * discretion, the 
inquiry is confined to whether such situation and cir¬ 
cumstances clearly show an abuse of discretion, that is, 
arbitrary action not justified in view of such situation 
and circumstances.” 

In Black’s Law Dictionary, the word “arbitrary” is de¬ 
fined to mean: 

“Not supported by fair, solid, and substantial c&use, 
and without reason given.” 

It would be a violent construction, indeed, of the opinion 
of the court below, which would hold that it fits such 
definition—and clearly so. 

In Burns v. United States, 287 U. S. 216, 77 L. Ed. 266, 
53 S. Ct. 154, the Court says at page 222: j 

<<**•• q Ues tion is simply whether there! has 
been an abuse of discretion, and is to be deterrpined 
in accordance with familiar principles governing the 
exercise of judicial discretion. That exercise implies 
conscientious judgment, not arbitrary action. The 
Styria, 186 U. S. 1, 9. It takes account of the law 
and the particular circumstances of the case and ‘is 
directed by the reason and conscience of the jud^e to 
a just result.’ Langnes v. Green, 282 U. S. 531, 541.” 

It is hardly to be doubted that the trial judge brought 
to his task a conscientious effort, under the law and the 
reason of the case to arrive at a just result. 

I 

To hold that his action was an abuse of discretion; (was 
arbitrary, fanciful, capricious and erroneous is to maintain 
the contrary—and under our law that position becomes 
untenable, unless and until a clear showing to that effect 
is made on the face of the record. 
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The prosecution nowhere more clearly exhibits the state 
of mind with which it views these proceedings than in the 
last line of its “Argument”—page 32 of its brief, as fol¬ 
lows: 

“If they (meaning the appellees here) are innocent 
of the charge in the indictment, a trial will demonstrate 
that fact. On the other hand, if they are guilty, they 
ought not to escape prosecution. 

In other words, whatsoever may be the factors ten din g 
to establish innocence—whatsoever may be the circum¬ 
stances demanding a cessation of this prosecution—away 
with it. Let the defendants fight their way out of their 
difficulties through trial by jury. Compel them to undergo 
that ordeal in any event. Withhold any and all other privi¬ 
leges vested in them by the law and the Constitution and 
the Rules of Court. Try them, and with vindictive fury 
at any and all hazards. 

CONCLUSION 

This Court cannot be insensible to the peculiar charac¬ 
teristics of this prosecution—even from as much of a 
record as is furnished for the purposes of this appeal. 

The number of defendants and the widely separated 
geographical localities from which they hail. 

The pressing need for witnesses for defendants—wit¬ 
nesses to events and occurrences long since passed. Wit¬ 
nesses who have died; who have removed to unknown 
domiciles; who, because of the ravages of time, have lost 
any clear recollection of the events surrounding the factual 
background of this prosecution. 

Defendants of very limited financial resources who find 
the financial difficulties attendant upon a further defense 
of this cause, at this late date, an impossible burden. 

And all of this because the sovereign government of 
the United States, with its case in hand, and very ap- 


parently from the words of its once chief prosecutolr in 
this matter, fearful that any possible conviction wbuld 
meet the tests set forth by our appellate courts, saw fit to 
permit its subordinate law enforcing officials to make a 
fresh effort to “make a case”—a case which would have 
to be different than that presented to the indicting grand 
jury—a case to support an indictment, admittedly impos¬ 
sible to uphold, in the event of conviction, with the evidence 
that led to the institution of the entire case. 

Our system of justice and of jurisprudence does not 
favor this type of procedure. 

It does, in the language of the Constitution and of the 
Rules of our Criminal Procedure, favor the course taken 
by the trial justice. 

In the opinion of this counsel, it is doubtful if the mem¬ 
bers of this Court will ever again have so splendid an 
opportunity to gain respect and admiration for justice 
under the law, as is presented here in the instant provi¬ 
dential chance to uphold a courageous trial justice in the 
right. 

Respectfully submitted, 

T. Emmett McKenzie, 

Columbian Building, 

Counsel for Appellee, Pelley. 
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BRIEF FOR APPELLEE GERALD B. WINROD. 


COUNTER JURISDICTIONAL STATEMENT. 

It is believed that in its jurisdictional statement appel¬ 
lant has overlooked certain considerations which may t(e 
controlling. 

The Act of July 3, 1926, ch. 755, 44 Stat. 831; June 
1934, ch. 426, 48 Stat. 926; Title 18 U. S. C. Section 683, 
Title 17 D. C. Code Section 102, (1940 Edition) provides 
as follows: 

“Nothing contained in any Act of Congress shall be 
construed to empower the United States Court df 
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Appeals for the District of Columbia to allow an 
appeal from any interlocutory order entered in any 
criminal action or proceeding or to entertain any such 
appeal heretofore or hereafter allowed or taken”. 

The Altman case (Ex parte Altman 34 F. Sup. 106, S. D. 
Calif.) upon which great reliance is placed by the appel¬ 
lant, holds (pp. 108,109) that dismissal of an indictment for 
delay in prosecution is not an appealable order: 

“But the order of dismissal was neither a judgment 
nor was it final. A dismissal or nolle prosequi does 
not work an acquittal. Dealy v. U. S. 1894, 152 U. S. 
539, 543, 14 S. Ct. 680, 38 L. Ed. 545; Meyers v. U. S., 
(3 Cir. 1929) 36 F. 2d 859, 861; Cochran v. U. S., (8 Cir. 
1930), 41 Fed. 2d 193, 207; Miller v. U. S. (9 Cir. 1931) 
47 Fed. 2d 120. Or bar a second prosecution for the 
same offense. Wolff v. U. S. (1 Cir. 1924), 299 F. 90. 
It does not constitute jeopardy. U. S. v. Percansky 
(D. C. Minn. 1923), 298 F. 991. Nor is it an appeal- 
able order. Lewis v. U. S. (1910) 216 U. S. 611, 30 S. 
Ct. 438, 54 L. Ed. 637”. 

Although the Act of May 9, 1942, 56 Stat. 271 (Appel¬ 
lant’s App. A 35-37) providing for appeals by the United 
States in criminal cases to the Supreme Court and to the 
Circuit Courts of Appeal, under certain circumstances, has 
amended the United States Code relating to criminal ap¬ 
peals (Title 18 U. S. C. 682 and Title 28 U. S. C. 225) and 
refers to the United States Court of Appeals for the Dis¬ 
trict of Columbia, we do not believe it is controlling as to 
the government’s right of appeal in this District. 

As pointed out in U. S. v. Burroughs, 53 Sup. Ct. 574, 289 
U. S. 159, 77 L. Ed. 1096, implied repeals are not favored. 
To say that the Act of May 9, 1942 (supra) governs the 
appeal in this case, would be to hold that the said Act 
impliedly repeals the complete appellate system created 
for the District of Columbia by Section 935 of the 
D. C. Code, 31 Stat. 13; D. C. Code 1940 Edition Title 
23 Section 105. (Appellant’s App. A 37), and related 
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provisions. (Title 17 D. C. Code Sec. 102, supra and Titlp 
17 D. C. Code Sec. 101 infra). 

The Act of February 9, 1893 (27 Stat. 435), D. C. Code 
1940, Title 17 Section 101 (Appellant’s App. A 37), pro¬ 
vides for appeals in the District of Columbia from “anjr 
final order”. 

Certainly, since Congress is presumed to be aware of its 
own Acts and has specially legislated for the District o’ 
Columbia as to its criminal appellate procedure and specifi¬ 
cally prohibited appeals from interlocutory orders in 
criminal cases, it would be going far to hold that these 
provisions have been repealed by implication by the Act 
of May 9, 1942 above. 

Manifestly, the reasoning of the Altman case (supra) in 
holding a dismissal for want of prosecution not appeal! 
able was the fact that a new indictment may be obtained— 
hence the order is not a final one. It is recognized that in 
the Burroughs case, supra, and in U. S. v. Cadarr, 197 U. Sk 
475, 49 L. Ed. 842, 24 App. D. C. 143, (1904); U. S. v. Hay- 
man, 24 App. D. C. 158, (1904); U. S. v. Celia, 37 App. 423, 
(1911), cert. den. 56 L. Ed. 633, 223 U. S. 728, an order dist 
charging a defendant “without day” was a final order 
under the appellate provisions of the D. C. Code cited 
above. 

However, in none of these cases does it appear that th4 
distinction between dismissing an indictment for a reasoii 
which would permit a reindictment and a dismissal for ^ 
cause whereby the prosecution is forever barred was prej 
sented or considered. In the former case it would appeal 
that such a dismissal is not a final order, while in the lattej 
it would be final. The government in its brief relies upon thq 
Altman case, supra, in support of its argument that a newi 
indictment after this dismissal might be had; and very 
properly refers to the statute of limitations as being 
extraneous to that consideration. (Brief for Appellant! 
Pages 6 and 8). 

In many cases reindictment may be had even when the 
statute of limitations has run, which is a practical consid-j 


I 
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eration against favoring an implied repeal of our criminal 
appeals system. (See Acts of May 10, 1934, ch 278, Sec. 1 
and 2, 48 Stat. 772, and July 10, 1940, ch. 567, 54 Stat. 747; 
18 U. S. C. 587, 588, Appendix this Brief p. 32.) 

Fundamental to any consideration of appeals by the 
United States, of course is the rule that such an appeal 
may not be taken in the absence of express statutory 
authority. U. S. v. Burroughs , 53 S. Ct., 574, 298 U. S. 
159, 77 L. Ed. 1096 (1933). 

COUNTER STATEMENT OF CASE. 

Believing that material and significant items have been 
omitted from the statement of the case by appellant, as 
well as believing that said statement is inaccurate in part, 
appellee deems necessary the following counter statement. 

Appellee was indicted in the District Court of the United 
States for the District of Columbia in Criminal Case No. 
70,153 on July 21, 1942; he was indicted in the same Court 
in Criminal Case No. 71,203 on January 4, 1943, and he 
was indicted in Criminal Case No. 73,086 on January 3, 
1944; the dismissal of the last named indictment being the 
subject of this appeal. The second and third of the foregoing 
indictments were superseding indictments to the first and 
second indictments respectively. (Appellant’s App. 15, 
27). Except for the “convenience” of the defendants in 
making bond the first two indictments would not have re¬ 
mained on the docket. The government prosecutor, Mr. 
Rogge, stated on January 25, 1946, 

“The government has stated on at least two occa¬ 
sions that the government was ready to nolle prosequi 
those two indictments, when defendants made bond 
under the third indictment, and that has never been 
done”. (Tr. 20328, 20329); 

And on March 1, 1945, the prosecutor stated that he had 
instructed the Department of Justice that “I was only in¬ 
terested in trying the third indictment” (Tr. 20254) (See 
also Tr. 20269). 
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After the declaration of mistrial on December 7, 1944j 
demands for speedy or immediate trial, sometimes accom-i 
panied by demands for dismissal, were filed, or requested 
in open Court, as follows: 

i 

December 9, 1944 by Lois De Lafavette Washburn 
(Tr. 18486) 

December 9, 1944 by Frank W. Clark; (Tr. 18486) 
December 9, 1944 by Howard Victor Broenstrupp; 
(Tr. 18486) 

December 29,1944 by Ellis 0. Jones (Appellant’s App. 

12 ) 

February 13, 1945 by Ernest Frederik Elmhurst; 
(Appellant’s App. 13) 

March 1, 1945 by Edward Thomas Smythe; (Appell- 
lant’s App. 13) 

March 1, 1945 by George Sylvester Viereck; (Appel¬ 
lant’s App. 14, 15) 

March 1,1945 bv Lawrence Dennis; (Appellant’s App. 
18, 19) 


On March 15, 1945, the Jones, Smythe and Elmhurst! 
motions were withdrawn. 

Additional requests for speedy trial, one accompanied! 
by an alternative demand for dismissal were filed asi 
follows: i 


June 14, 1945—Edward James Smvthe (Appellant’s! 
App. 19-20) 

July 31, 1945—Ellis 0. Jones (renewed) (Appellant’s' 
App. 20) 

Beginning in January, 1946, a new series of motions J 
began as follows: 


January 14,1946, motion to dismiss for want of prose- j 
cution by Gerald B. Winrod. 

January 14, 1946, motion to dismiss for want of prose¬ 
cution by Lawrence Dennis. 

January 25, 1946, motion to dismiss for want of pros- ! 
ecution by Joseph E. McWilliams. 

January 28, 1946, motion to dismiss for want of pros- | 
ecution by Robert E. Edmonds. 
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January 28, 1946, motion to dismiss for want of pros¬ 
ecution by August Klapprott. 

January 30, 1946, motion to dismiss for want of pros¬ 
ecution by Prescott Dennett. 

(Appellant’s App. 21, 22) 

When the first of these January 1946 motions came be¬ 
fore Chief Justice Laws for hearing January 25, 1946, 
appellant was not read}’ with a formal answer and the 
point being raised, Tr. 20328, 20332, the Court gave the 
prosecution one more week to file its written opposition, if 
any (Tr. 20337). 

At the said January 25, 1946, hearing government coun¬ 
sel advised the Court (Tr. 20332): 

“I am much disturbed by the Keegan case, but that 
is only my personal position. The Department of 
Justice has not taken a position thereon and I am not 
at the moment at liberty to discuss it”. 

However, appellant’s counsel indicated that he had 
taken it up with the Attorney General (Tr. 20332). Appel¬ 
lant’s counsel also stated that as early as April 1945 a 
new trial brief had been prepared as to ten of the defend¬ 
ants, and indicated that the Keegan case which disturbed 
him came down in June 1945 (Tr. 20330). 

Counsel for appellant also stated in part apropos of a 
formal answer to the motion to dismiss: 

“then I would rather consult with the Department 
as to what they wish to do”. (Tr. 20335). 

When pressed as to whether the counsel for appellant 
was representing himself or the Department of Justice, he 
stated that he was representing the Department of Justice 
and requested: 

“three weeks for the filing of this answer to this 
motion”. (Tr. 20336). 

On February 2, 1946, appellant filed a document en¬ 
titled Answer to Various Motions, in which it was stated 
on behalf of appellant that it was ready for trial, but added 
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that it had gathered and was then gathering evidence in 
Germany (Appellant’s App. 23). 

On February 8, 1946, Edward James Smythe fiUd 
another motion to dismiss for denial of a speedy trial 
(Appellant’s App. 23, 24). 

On Feb. 8,1946, the following colloquy took place between 
the Court and attorney for appellant (Appellant’s Apjp. 
28): 

The Court. You do not doubt the inherent authority 
to the Court to dismiss? 

Mr. Rogge. It would not surprise me if you have. 

The Court. If you want to submit an authority I 
will consider it. 

Mr. Rogge. I do not challenge them. I know tlie 
Courts have wide powers. I myself at times have reliejd 
on them. 

At the same time, Feb. 8, 1946, the Court made the blunt 
inquiry: 

“Mr. Rogge are you in a position to tell me now gs 
to whether you expect and wish to prosecute this case f ’ 

Government counsel thereupon asked for two weeks with¬ 
in w r hich to answer the question (Appellant’s App. 28). 

In response to the following statement of the Court at. 
the same hearing: 

“If you want to tell me your attitude about prose¬ 
cution I would like to know it, and if you don’t want t!o 
do it I will rule without it”; 

Mr. Rogge advised again concerning his doubts based oil 
the Keegan case with which he had been confronted eight 
months previously (Appellant’s App. 29 and Tr. 20330). 
The Prosecutor also said on Feb. 8, 1946 : 

Mr. Rogge. I would like to amplify my answer a 
little, to say this, that I am ready to proceed, as I have 
said in my opening statement am ready to call wit¬ 
nesses. However, after reconsidering certain Supreme 
Court decisions in the light of the Keegan case, nojt 
that the indictment is not sufficient, I think it is, but 
whether the Supreme Court would sustain it, I donjt 
know whether I should. (Appellant’s App. 29). 
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The Court indicating that such an answer was not satis¬ 
factory gave government counsel two more weeks to an¬ 
swer. (Appellant’s App. 29). 

At the same time appellant was instructed by the Court 
to answer in writing (Appellant’s App. 30). Appellant’s 
counsel promised to get copies of the answer to the ques¬ 
tion to counsel for appellees, stating that it might take a 
little longer to get the answer in, and was admonished by 
the Court to answer the question 4 ‘directly”. (Appellant’s 
App. 30). 

Additional motions to dismiss for want of prosecution 
were filed on February 15 and February 21, 1946, for ap¬ 
pellees Kunze and Deatherage. Another motion for dis¬ 
missal was filed February 28, 1946, on behalf of appellees 
Washburn and Clark. (Appellant’s App. 35). 

At the January 25, 1946, hearing the prosecutor stated 
to the Court that the government was dismissing writs of 
habeas corpus ad prosequendum as to appellees Klapprott. 
and Schwinn (Tr. 20341, 20342). Also on February 15, 
1946, at the request of the prosecution, writs of habeas 
corpus ad prosequendum as to appellees Viereck and 
Ferenz were discharged. (Tr. 20212). 

On March 1, 1946, appellant filed a Motion for Time ask¬ 
ing for postponement of the Court’s ruling on the motions 
for dismissal for at least thirty (30) more days to permit 
the government time to interview witnesses and examine 
files in Germany. The questions of the Court as to the 
attitude on prosecution remained unanswered. (Appel¬ 
lant’s App. 39-56). 

On March 7, 1946, defendant Lyman filed a motion to 
dismiss for want of prosecution, and sundry answers and 
other documents were filed in response to the motion for 
time, one of them taking the form of a renewal of a motion 
to dismiss by George E. Deatherage (Appellant’s App. 
56-73). 

The Motion for Time was granted on March 15, 1946. 
The Court stating in its memorandum in part as follows 
(Appellant’s App. 74): 
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“On or before April 30, 1946, counsel for the prose¬ 
cution will be expected to advise the Court in writing 
(copy to be sent to each defendant) whether prosecu¬ 
tion of the cases is desired, also whether in his judg¬ 
ment, there is evidence available which reasonably ^vill 
warrant the sustaining of a conviction of the defen¬ 
dants, if one is obtained, under controlling decisions 
of the Supreme Court of the United States”. 

The Court in its memorandum also referred to the failure 
of government counsel to inform the Court, although Re¬ 
quested to do so, as to his attitude toward actually pro¬ 
ceeding with the prosecution. 

On April 30, 1946, appellant filed a memorandum stating 
that prosecution was desired provided their investigation 
in Germany elicits additional evidence of guilt of the de¬ 
fendants. The memorandum was also conditional and con¬ 
jectural with respect to whether a conviction could be 
sustained, advised that the investigation was not complete 
and that the government could not advise the Court defi¬ 
nitely. The prosecution also advised that it was making 
“every effort” to enable the government to make a “souind 
recommendation” as to “final disposition” of the abOve 
entitled case. (Appellant’s App. 78-79). The memoran¬ 
dum stated that forty-five (45) additional days were “Re¬ 
quired.” 

On the same day appellee Gerald B. Winrod renewed his 
motion for dismissal for want of prosecution in view of 
the inconclusive character of the said memorandum of April 
30, 1946, by the prosecution asserting a violation of bis 
constitutional rights (Appellant’s App. 79-80). 

Sundry additional opposition and memoranda were filbd 
in Court in opposition to this fourth statement of need for 
additional time by the government since the hearing on Jan¬ 
uary 25, 1946. [See narrative above showing requests py 
appellant for additional time to respond to motions to dis¬ 
miss: on January 25, 1946 (3 weeks), February 8, 1946 j(2 
weeks), and March 1,1946 (30 days)], (pp. 6, 7, 8 this Brief) 

i 
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On May 18, 1946, having heard nothing further from 
counsel for appellant, the Court overruled the motions to 
dismiss the indictment for want of prosecution. The Court 
stated in the memorandum in part: 

“* * * however if any party desires that a trial date 
be now assigned, the Court will act promptly upon writ¬ 
ten application being made”. (Appellant's App. 117.) 

On May 29, 1946, motion for immediate trial was filed 
by appellee George S. Viereck, and on September 17, 
1946, invoking the Sixth Amendment relating to speedy 
trial, appellee Pelley demanded dismissal. (Appellant’s 
App. 118, 119.) 

Appellant never at any time subsequent to the said mem¬ 
orandum of May 18 (from which the above quotation is 
taken) has filed a written application for a trial. 

On August 22, 1946, the Court by its Assignment Com¬ 
missioner notified all parties to be present on September 
20,1946, 

“for the purpose of setting a definite date for the trial 
of the issues” in: 

70,153 U. S. v. Gerald B. Winrod, et al.; 

71,203 U. S. v. Gerald B. Winrod, et al.; 

70,386 U. S. v. Joseph E. McWilliams, et al. 

(Appellant’s App. 140.) 

Upon the hearing on September 20, 1946, appellant’s 
counsel in response to the question repeatedly raised by 
the Court beginning in February 1946: 

“Mr. Rogge do you want to say anything with regard 
to the prosecution of this case?” 

stated 

“The Department has asked me to suggest to Your 
Honor a trial date in December”. 

The Court then said: 

“Well, do you want to make any reply to what Mr. 
Jackson said in regard to the attitude of the prosecu¬ 
tion?” 
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The prosecutor’s response to this was an offer to sumj- 
marize some additional evidence, and he added: 

“However, in my opinion, there still remains the quesl- 
tion whether there is sufficient evidence to meet the 
test of the Supreme Court cases that I mentioned in 
this proceeding, as Your Honor will recall, on a pre 
vious occasion. I had my doubts and it is still somewha 
the same”. (Appellant’s App. 119, 120). 

The Court on the same occasion (September 20, 1946^ 
said in part (Appellant’s App. 123): 

“* * * What Mr. Jackson said does relate to setting 
of the date. Of course it is responsive as to whether 
I should set a date or not in view of the fact that I dh 
not have definite assurance from the government as tot 
whether it thinks it is in a position to successfully 
prosecute the case”. 

In view of the t-wo expressions of doubt by the prose^ 
cutor at the September 20 hearing and the “failure to 
inform the Court what he expects to do,” made after he| 
had investigated the case in Germany (Appellant’s App.j 
120, 126), the Court permitted defense counsel to renew} 
their motions to dismiss. (Appellant’s App. 129). Appellee, 
Winrod filed such a motion the same day as did appelleesj 
True and Deatherage (Appellant’s App. 133-135). Other! 
appellees also filed new motions to dismiss (Appellant’s 
App. 134,136,138,139,141,144,148). 

The Court also stated that it would go over the file after! 
all motions were filed and set them down for hearing noti-i 
fving counsel on both sides (Appellant’s App. 132). 

Appellant filed sundry answers to the various new mo¬ 
tions to dismiss. (Appellant’s App. 140, 148, 149, 150, 151, 
152). None of these answers advised the Court that the 
government desired prosecution, and believed there was 
evidence available which reasonably would warrant the} 
sustaining of a conviction of the defendants under the deci-1 
sions of the Supreme Court of the United States as called; 


i 

! 




12 


for by the memorandum of the Court of March 15, 1946. 

No unqualified response in writing has ever been made 
to the Court in response to this request or to the request 
of February 8 for a written direct response. (Appellant’s 
App. 30, 74). 

Some of these answers by the government asserted that: 

“On September 20, 1946, the prosecution requested 
that the above entitled case be set down for trial in 
December 1946” (Appellant’s App. 149, 150, 151). 

This statement is inaccurate inasmuch as the record 
shows that all appellant had done on September 20, 1946, 
or at any time until November 21, 1946, was to “suggest” 
a trial date in December. (Appellant’s App. 119, 120-152) 
(Emphasis supplied.) 

On November 21, 1946, the motions to dismiss and the 
answers thereto having come on for hearing, the following 
colloquy between the Court and counsel for appellant oc¬ 
curred at the outset: 

The Court: Mr. Caudle, before I proceed with the 
hearing on the motions, I would like to have a state¬ 
ment on behalf of the prosecution as to its attitude 
concerning the prosecution. Can you make a statement 
to me? 

Mr. Caudle: Your Honor, I wish to state that the 
government is ready for trial. I don’t know whether 
you want me to enlarge on that. I can. 

The Court: Is that all that you desire to say? 

Mr. Caudle: Yes sir. The Government is ready for 
trial and it wants to insist that the cases be tried. 

The Court: That is all the cases to be set down for 
trial ? 

Mr. Caudle: Yes, sir. 

The Court: Is the government in a position to an¬ 
swer the question that I asked in my memorandum of 
March 15, 1946, about being submitted in writing and 
served on adverse counsel? 

Mr. Caudle: Your Honor, we have discussed that in 
the Department and there has been so much said about 
it that I wish you would tell me what you asked. 




The Court: On or before April 30, 1946, counsel fbr 
the prosecution will be expected to advise the Court }n 
writing, copy to be sent to each defendant, whether 
prosecution of the case is desired; also whether in hjs 
judgment, a conviction of the defendants, if one is ob¬ 
tained, may be sustained under the controlling deci¬ 
sions of the Supreme Court of the United States. 

Mr. Caudle: Your Honor, I do not believe that any 
statement in writing has been sent to any of the defen¬ 
dants, but I do say that w’e believe if a conviction 
is obtained in this case that it will be sustained- 
We are not in accord at all with the view that AIK 
Rogge has taken as to what he contemplates the Su¬ 
preme Court will do if the defendants are convicteq. 

The Court: Are you able to tell me any reason why 
you have a different view from Mr. Rogge? 

Mr. Caudle: Your Honor, if you permit me to do it, 
I will and I would like to give you a memorandum in 
writing on that question. 

The Court: I have given you a right long time. 

Mr. Caudle: There is no question about it, Yout 
Honor. You certainlv have. 

The Court: I frankly think you gentlemen are en¬ 
titled to disposition of this case one way or the other. 
What do you have that is available that you could giv<fc 
me? 

Mr. Caudle: Well, Your Honor, we could— 

The Court (interposing). I understand Mr. Rogg<ji 
made a report in this matter. I was told that, I think, 
on the occasion of the hearing on September 20. 

Mr. Caudle: Your Honor, w T e have here a trial brief k 
We have here a trial brief as to each defendant, th<j> 
contentions of the Government as to each defendants 

We have the report that Mr. Rogge made on his ret 
turn from Germany. We have that in the courtroom] 
We are willing that Your Honor have that. It is q 
breakdown of all the evidence as to each defendant: 

The preparation of the case will disclose the way and 
the manner the evidence will be introduced, the evil 
dence that will be presented to the Court and the jury] 
and we have that and we have brought that with us] 

The Court: Are you willing that should be served 
on the other side? 

Mr. Caudle: No, sir. 
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The Court: Well, under those condition, if there is 
any objection on the part of counsel, I do not believe 
I can consider it. 

Mr. Frey: I object unless we have a copy. 

Mr. Herwig: I object. 

Mr. Koehne: I object. 

The Court: All we need is one objection. I will not 
be able to consider it. 

As you probably know, the conference of Senior Cir¬ 
cuit Court Judges at a meeting last September defi¬ 
nitely decided against the policy of submitting trial 
briefs to the Court without service on counsel on the 
other side, and I would be at variance with their views 
if I were to receive it. I may say that I concur in that 
view. 

Mr. Caudle: Well, Your Honor— 

The Court (interposing). Gentlemen, I think—do 
you want to say something further? 

Mr. Caudle: Yes. The trial brief, as you understand, 
is for the convenience of the attorney at the time of 
the trial of the case. I do not want the Court to even 
think for one moment that we have anything in this 
trial brief that I would not be willing to have the Court 
see, and the report that Mr. Rogge made. 

A bill of particulars, as I understand it, was filed in 
this case setting forth the contentions of the Govern¬ 
ment and that is a matter of record. 

I want to comply with anything I can, Your Honor, 
with your wishes, so the case can go to trial. 

The Court: Here is the situation: Mr. Rogge, as 
far back as last February, said in this case in court on 
a motion to dismiss pending, and he is the man who 
has lived with this case from the beginning, that he 
had serious doubts as to whether a conviction, if one 
was obtained, could be sustained under certain deci¬ 
sions of the Supreme Court of the United States. 

I asked him at that time, if my memory serves me 
correctly, whether in view of that doubt that he felt 
the cases should be set down for trial. His ansvar to 
me was that he would like to give me an answer but he 
could not speak for the Department of Justice, not¬ 
withstanding that he is counsel of record and has been 
for months. 





After that he came into court with an application 
stating that he had some intimation that he had avail¬ 
able in Germany direct evidence of guilt. Over the 
objection of the defendants I permitted him longer 
than he asked to make that investigation, and I told 
him and I said in my written memorandum that I w^nt 
a categorical statement made to me, with copies to coijm- 
sel for the defendants, and that the matters would h*tve 
to be formal. 

I have had no reply to that although eight monihs 
have passed. I find on September 20 that he came! in 
here after that long investigation in Germany and said 
he still has doubts about it, but the Department wants 
the case tried. There is no reason to me why it shotild 
be tried under those conditions. 

Mr. Caudle: Didn’t Mr. Rogge state it wasn’t the 
official opinion of the Department but it was his own 
opinion? 

The Court: Yes, but I am inclined to rely on the 
man speaking for the Department and the man who 
has lived with the case for three or four years. I halve 
to pay some attention to what he says, and I do pot 
feel justified in bringing these men, who have bejen 
harassed for three and a half years, to trial on an 
unsubstantial statement like that. 

I will tell you what I think I should do, gentleman, 
if counsel for the defendants will bear with me:I I 
would like to think this matter over today, and if] I 
decide that I want to hear further from you, I will give 
each one of you as much as an hour to argue it tomor¬ 
row morning. We will continue it until we are through. 
If we cannot finish tomorrow, I will continue it on Mon¬ 
day. I may be able to dispose of it. 

I understand now that there is objection definitely 
on the part of counsel for the defendants that I shotjld 
receive this report of Mr. Rogge’s? Am I correct jin 
that? 


Mr. Frey: Yes. 

The Court: It might be if I could see it, and on the 
recommendations for dismissal, as somebody indicatied 
them before, I might have some assistance on it. On 
the other hand, I am not going to look at them if y^>u 
object, unless you have a copy. In the light of th^t, 
you still object? 
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Mr. Frey: Yes. 

Mr. Billing: I have no objection to Yonr Honor 
reading the report. There is no secret in it. Mr. Rogge 
has been going from one end of the country to the other 
telling us about every conceivable— 

The Court (interposing). I will take your view of 
the objection. 

If there is any objection I am not going to look at it. 

Mr. Frey: I object. 

Mr. Herwig: I object. 

Mr. Koehne: I object unless the defendants have a 
copy. 

The Court: That is the position of the defendants. 
You are not willing to do that? 

Mr. Caudle: No, sir. Your Honor. I hope that my 
brethren at the bar will bear with me, but this is a 
confidential document of the Department of Justice, 
although there has been some reference to it in the 
press and by columnist and some of the commentators, 
but that document did not leave the Department of 
Justice with its consent or the Attorney General’s con¬ 
sent, and therefore it is a confidential document. I 
cannot agree with them about it, but I want the Court 
to see it if these gentlemen do not object. 

The Court: The matter of my ruling on it is in con¬ 
formity with the decision of the conference of Senior 
Circuit Judges in September, and I do not think I 
should look at any document that is not made available 
to the other side, and I must not look at it from either 
point of view. I would not take it from the defendants 
any more than I would take it from the government. 

We will meet again tomorrow morning at 10 o’clock. 
T will assure counsel for the defendants a full oppor¬ 
tunity to be heard if I decide that there is any neces¬ 
sity for it. (Appellant’s App. 152, 153, 154, 155, 156). 

It can be seen from the above that the counsel for the 
government had twice stated that he had said all he wished 
to say yet thereafter had made considerable additional 
statements. Hence, there is no support for the misstate¬ 
ment in brief of appellant page 18: 

* ‘ Without allowing further discussion or argument 
the Court took the matter under advisement”; 






thereby indicating that the discussion ended when i\lr. 
Caudle had advised that he wanted to comply, etc. (Page 14 
this Brief.) 

This is highly inaccurate. Over 2 pages of discussion 
followed and appellant manifested no desire to be heprd 
further (Appellant’s Appendix 154, 155, 156). 

On November 22, 1946, the Court delivered its memo¬ 
randum on motions to dismiss orally and in open CoJirt. 
Present were various counsel and some of the appellee^ in 
proper person, as well as Assistant Attorney General 
Theron Lamar Caudle on behalf of appellant (Tr. 20346). 

At the conclusion of the delivery of the opinion of the 
Court on the motions to dismiss as embodied in said merjio- 
randum, no objection was made on behalf of appellant! to 
the said opinion dismissing the indictments, nor were a|nv 
objections or grounds of opposition to said ruling eter 
filed or stated to the District Court on behalf of appellalnt. 
(Tr. 20345-20356). ! 

STATUTES INVOLVED. 

i 

In addition to the statutory provisions set out in appel¬ 
lant’s Appendix A (pp. 35 and 38 of appellant’s bri^f) 
pertinent statutory provisions appear in Appellee’s Ap¬ 
pendix, infra, p. 32) or arc set forth in full with the t^xt 
of this brief. 

i 

i 

COMMENT ON APPELLANT’S STATEMENT OF I 

POINTS. 

It should be noted that appellant is apparently confused 
as to the precise nature of its points on appeal. In tjie 
Statement of Point to be Relied On filed by appellant {is 
only the following (dated Jan. 15, 1947): j 

“The District Court erred in holding that the defen¬ 
dants had been denied a speedy trial and in therefore 
dismissing the indictment”. 
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In appellant’s Answer to the appellees’ Diebel and 
Schwinn Motion in this Court to Dismiss Appeal the fol¬ 
lowing appears on p. 2 thereof: 

“* * * Tlie sole issue on the appeal is whether there 
has been unnecessary delay in retrying the case after 
the mistrial” * * *. 

In appellant’s brief the action of the District Court is 
referred to as a dismissal of the indictment on the ground 
there had been unnecessary delay in retrying the case (Ap¬ 
pellant’s Brief, page 1). On page 4 of appellant’s brief 
appellant says that the decision dismissed the indictment 
because “the Court held that there had been unnecessary 
delay in bringing the case to retrial”, while on page 18 of 
their same brief appellants state their points as “The Court 
erred, 

1. In holding that appellees had been denied a speedy 
trial; 

2. In predicating its decision in part on the ground that 
the Court was doubtful of the strength of the prose¬ 
cution’s evidence without having before it the evi¬ 
dence upon which the government relied; 

3. In dismissing the indictment.” 

From the above it would appear that the appellant is 
either not certain as to what his point on appeal is or per¬ 
haps believes that a denial of a speedy trial and a dismissal 
for unnecessary delay are synonymous. Such is not the 
conception of this appellee. He believes that there is a 
substantial difference between the basis for dismissal for 
unnecessary delay and a dismissal for denial of a speedy 
trial, as will appear more fully in his argument. 

SUMMARY OF ARGUMENT. 

1. The appeal should be dismissed because it is from an 
interlocutory order which under the laws governing crim¬ 
inal appeals in the District of Columbia is not appealable. 
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2. Under Rule 51 of the Rules of Criminal Procedure, 
no grounds of objection were stated to the District Cpurt 
at the time of the dismissal. Nor was any question rajised 
as to the authority of said Court to do so until first raised 
on appeal. The appeal therefore should be dismissed and 
the judgment below affirmed. 

3. The dismissal of the indictments was justified upder 
Rule 48(b) of the Rules of Criminal Procedure providing 
for a dismissal for unnecessary delay in bringing an indict¬ 
ment to trial. It was an exercise of sound judicial disbre- 
tion by the Court. 

4. The Court also correctly found, which is an inde¬ 
pendent basis for sustaining its judgment, that the appel¬ 
lees had been denied a speedy trial in violation of the Sijxth 
Amendment to the Constitution of the United States. |Be- 
ginning on December 9, 1944, two days after the mistrial, 
through March 1, 1945, the date of a hearing, eight appel¬ 
lees demanded their constitutional rights to a speedy trial 
which was never granted. Similar demands were later 
made from time to time. The findings of fact in the mem¬ 
orandum of the Court are amply supported by the Recprd 
and moreover are not challenged by appellant. 

ARGUMENT. 

i 

i 

i- I 

Jurisdiction. 

The reasons for dismissal of this appeal for lack of juris¬ 
diction have been made supra in this brief pages 1 to 4 pn- 
der the topic: Counter Jurisdictional Statement. Refer¬ 
ence thereto is respectfully invited. 

2 . | 

Failure to State Grounds of Objection. 

Rule 51 of the Rules of Criminal Procedure for the Dis¬ 
trict Court of the United States provides as follows: 
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“Rule 51 Exceptions unnecessary. Exceptions to 
rulings or orders of the Court are unnecessary and for 
all purposes for which an exception has heretofore 
been necessary it is sufficient that a party, at the time 
the ruling or order of the Court is made or sought, 
makes known to the Court the action which he desires 
the Court to take or his objection to the action of the 
Court, and the grounds therefor; but if the party has 
no opportunity to object to a ruling or order, the ab¬ 
sence of an objection does not thereafter prejudice 
him.” 

Grounds of objection were not stated in Bucy v. Nevada 
Construction Company, 125 F. 2d 213, (C. C. A. 9th) 1942; 

The Court said at page 218: 

“It is suggested that under Rule 40 of the Rules of 
Civil Procedure appellant was under no obligation to 
advise the court that he objected to the action of the 
court in setting aside the remand order or to make 
known to the court that he desired to preserve the 
point that the court had no power to reconsider or set 
aside its remand. As pointed out in the discussions 
of Rule 46, the function of an exception was to bring 
pointedly to the attention of the trial judge the im¬ 
portance of the ruling from the standpoint of the 
lawyer and to give the trial judge an opportunity to 
make further reflection regarding his ruling. Pro¬ 
ceedings of Institute, Washington, D. C. 1938, p. 87. 
In justifying the rule it was stated ‘the exception is no 
longer necessary, if you have made your point clear 
to the court below’. Proceedings of Institute, Cleve¬ 
land, 1938, p. 312. ‘But of course it is necessary that 
a man should not spring a trap on the court * * *, so 
the rule requires him to disclose the grounds of his 
objections fully to the court’. Proceedings of Insti¬ 
tute, Washington, D. C. 1938, p. 124; see also p. 87”. 

Notes to the Rides of Criminal Procedure for the Dis¬ 
trict Courts of the United States as prepared under the di¬ 
rection of the Advisory Committee on Rules of Criminal Pro¬ 
cedure March 1945, at page 42 show that Rule 51, supra, is 
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practically identical with Rule 46 of tlie Federal Rulfes of 
Civil Procedure and that it relates to a practice which 
should be the same in civil and criminal cases. 

In the instant case it seems from the brief of appellant, 
pages 19 and 20 (Summary of Argument) that noiie of 
appellant’s eight or ten objections there stated jvere 
brought to the attention of the Court as a grounds of oppos¬ 
ing the ruling at the time it was made. Neither was any 
other objection made known to the Court at that time. The 
said eight or ten objections contained in appellant's ffitw- 
mary of Argument are in the opinion of appellee not (only 
without merit and inconsequential, but also contain onje or 
more erroneous assertions of fact. 

However, that may be, it appears they were not brought 
to the attention of the Court at the time of the ruling of 
dismissal (Tr. 20355) or prior thereto. The record does 
not reveal that they were ever presented to the District 
Court. The opinion of the Court shows that the entry of 
the order of dismissal was delayed from November 2& to 
December 2 for the benefit of appellant (Appellant’s App. 
161). Appellant never in this ten day period communicated 
its said objections to the Court but raises them for the $rst 
time on appeal. It is submitted that they are not tiniely 
and should be disregarded. I 

3. i 

! 

Dismissal for Unnecessary Delay. 

Rule 48(b) of the Rules of Criminal Procedure for the 
District Court of the United States provides: 

Rule 48 Dismissal. 

(b) By the Court. If there is unnecessary dejlav 
in presenting the charge to a grand jury or in sfii- 
ing an information against a defendant who has 
been held to answer to the District Court, orj if 
there is unnecessary delay in bringing a defendant 
to trial, the Court may dismiss the indictment, 
information or complaint. j 


i 

i 
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It will be noted that the rule is permissive, that the Court 
“may” dismiss the indictment and hence such a dismissal 
is squarely within the discretion of the Court. Contrary 
to the brief of appellant that the rule “makes effective the 
constitutional guarantee by conferring authority on th,e 
federal district courts to dismiss the indictment” etc. 
(page 21 Brief of Appellant), this authority is inherent in 
the Court and existed prior to the promulgation of the rule. 

The Notes to the Rules of Criminal Procedure for the 
District Courts of the United States of March 1945, page 41 
last paragraph provide: 

“This rule is a restatement of the inherent power of 
the Court to dismiss a case for want of prosecution. 
Ex parte Altman, 34 Fed. Sup. 106 (S. D. Cal.)”. 

This inherent power to dismiss is recognized by appel¬ 
lant. Counsel for appellant advised the Court that he did 
not doubt its inherent authority to dismiss stating: 

“I do not challenge that, I know the Courts have wide 
powers. I myself at times have relied on them”. (Ap¬ 
pellant’s App. 28). 

Being a conceded exercise of discretion the only question 
remaining is whether the discretion was wisely and justly 
exercised. 

Judicial discretion has been frequently defined. The 
Supreme Court has said: 

“The term ‘discretion’ denotes the absence of a hard 
and fast rule. The Styria v. Morgan, 186 U. S. 1, 9, 
46 L. Ed. 1027, 1033, 22 S. Ct. 731: When invoked as 
a guide to judicial action it means sound discretion, 
that is to say, a discretion exercised not arbitrarily or 
wilfully, but with regard to what is right and equitable 
under the circumstances and the law, and directed by 
the reason and conscience of the judge to a just result. 
Langnes v. Green, 75 L. Ed. 520, 526, 282 U. S. 531, 
541 (1931).” 



The Eighth Circuit Court of Appeals in Rome Oivn^rs 
Loan Corporation v. Huffman, 134 Fed. 2d 314, (1943) spid 
in part: (316) i 

“* * * Judicial discretion is variously defined. The 
sense in which the term is commonly used is defined in 
1 Bouv. Law Diet., Rawle’s Third Revision, Page 8j34, 
as ‘The power exercised by Courts to determine ques¬ 
tions to which no strict rule of law is applicable but 
which, from their nature, and the circumstances of tjie 
case are controlled by the personal judgment of tjhe 
Court’.” 

The Court also said in part: (317) 

“Where an Appellate Court has power to review t]be 
exercise of judicial discretion, the inquiry is confined 
to whether the situation and circumstances clearjly 
show an abuse of discretion, that is arbitrary action 
by failure to apply the appropriate equitable and le^al 
principle to the established or conceded facts and cir¬ 
cumstances. Hartford-Empire Co. v. Obear-NestOr 
Glass Co., 8 Cir. 95 Fed. 2d 414, 417”. 

I 

The appellant does not challenge any of the facts foupd 
by this Court in its Memorandum on Motions to Dismiss 
(Appellant’s App. 157-161). Nor does appellant at afiv 
place in the proceedings or in its brief contend that tlje 
Chief Justice of the District Court abused his discretiofi, 
acted wilfully, arbitrarily or capriciously. 

Unless appellant makes and successfully sustains sudh 
an assertion (which he does not do here) it is difficult to 
perceive the basis for the appeal. For the sound exercisb 
of discretion in dismissing for unnecessary delay by the 
prosecution, being demonstrated, the question of a “ speedy 
trial” becomes moot. While denial of the latter may neces¬ 
sarily include the former certainly “unnecessary delay 5 ]’ 
does not ipso facto include the elements of denial of ^ 
speedy trial. (See 5 Speedy Trial, p. 24 infra). 

The unchallenged facts found by the Chief Justice in hik 
memorandum of November 22 (Appellant’s App. 157 etl. 
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seq.) are so compelling that no elaboration thereon by 
appellee is necessary to show a wise exercise of discretion. 
We earnestly commend this Memorandum to the attention 
of this Honorable Court as it bears within itself the im¬ 
print of justice, wisdom, and a long suffering patience with 
the unresponsive and vacillating antics of the prosecution 
(Appellant’s^App. 157-161). 

AppellS** recognizes the basic question as revolving 
around “unnecessary delay’’ (Appellant’s Brief 22) but 
seems to use the conception as being interchangeable and 
confuses it with denial of a speedy trial. (See Argument 
of Appellant, Page 21, Paragraph 2 et seq.). 

Apparently, appellant’s major effort in his brief is to 
show that since there was not a denial of a speedy trial, 
there could not be unnecessary delay. As noted above, this 
does not follow, and as shown in Topic 5, pp. 24-25 herein, 
the premise is not supported by the facts. 

4 . 

Denial of Speedy Trial. 

Appellants apparently have thus failed to sharply dis¬ 
tinguish between the major points on the merits of this 
appeal i.e. the propriety of the dismissal as an exercise of 
the Court’s conceded discretion, independently of the pres¬ 
ence of a violation of a constitutional right. Appellee be¬ 
lieves however that the finding of a failure to afford a 
speedy trial is also correct. 

No protracted reference to the authorities cited by ap¬ 
pellant in its Argument is necessary. (Appellant’s Brief 
pp. 21-31). The rule by some of the Circuit Courts is that 
unless affirmatively requested a defendant cannot complain 
for lack of a speedy trial in the constitutional sense of the 
phrase. 

It may be argued that such a limitation is too stringent 
and that the better rule would not impose the affirmative^ 
burden on a defendant. It does not appear that this ques- 
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tion has been passed upon by this Court or by the Supreihe 
Court of the United States. 

However, this test is met in the instant case. Eight de¬ 
fendants did ask for a speedy trial from December 9, 19^4 
through March 1 as shown in the above statement of facts 
(p. 5 herein). Some made similar requests thereafter. ]S|o 
opposition, by the other appellees, to these requests was 
ever filed although two defendants, who had not moved fqr 
trial, suggested the inappropriateness of immediate trial 
on March 1 and three withdrew their motions March 1|5 
leaving five demands for speedy trial outstanding. One qf 
these three, Jones, renewed his request for a speedy trijjd 
on July 31, 1946. Thus the requirement of affirmative re¬ 
quest is met, as pointed out in the said memorandum o|f 
November 22,1946, by the Court below. (Appellant’s App. 
159): ' | 

Beginning on December 9, 1944, and from time tf) 
time thereafter, various defendants have sought & 
speedy trial of these cases. For nearly two years suet 
a trial has not been made possible for them. Their 
constitutional right to a speedy trial has been 

Upon the declaration of mistrial on Dec. 7, 1944 the in¬ 
sistent question arises: why the appellant, who had had 
the preceding week to contemplate such action (Appelj 
lants App. 9), did not immediately in open Court request 
a trial date instead of leaving it to the defendants to imj 
mediately thereafter ask for speedy trial and ultimately foi| 
dismissal. Not until almost two years after the mistrial! 
and then only upon repeated pressure from the Court and 
the appellees did appellant finally say it wanted to go to 
trial. No one had asked the appellees when the case was 
originally set down whether they wanted a trial. The prose-j 
cution was not inhibited from asking for a new trial date.j 

The facts herein show that on January 25,1946, the prose¬ 
cution .was not ready to respond to a motion to dismiss fori 
want of prosecution although service pf the motion on the! 
prosecution was had on January 15, l$p6. (Tr. 19167). On 
January 25, 1946, the prosecution announced that it was to 
dismiss the writs of habeas corpus ad prosequendum as to 
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two Bundist defendants (appellees) (Tr. 20341, 20342). 

On February 8, 1946, the prosecution needed two more 
weeks to respond; on February 15, 1946, at the request of 
the prosecution writs of habeas corpus ad prosequendum 
were discharged as to two more major defendants. (Tr. 
20212). At least these four were major defendants in the 
eyes of the prosecution. (Tr. 1846,1883,1896,1S97, 20331). 
On March 1, 1946, more time, 30 days, was requested by 
the prosecution, and on April 30, 1946, 45 days additional 
were required. (See Counter Statements of Facts, p. 8, 
this brief). 

Thus in the face of pending requests for speedy trial and 
motions to dismiss, the prosecution was publicly engaged 
in an affirmative demonstration that it had no intention of 
going to trial in the foreseeable future—else why move to 
discharge the writs of habeas corpus ad prosequendum as 
to four major defendants? Thus the prosecution eroded its 
case while it trifled and parried with both the Court and the 
appellees. The prosecution claimed to be ready, at the 
same time demanding more time to dig up evidence across 
the ocean—not until November 21, 1946, did it profess an 
affirmative desire for trial—nearly two years after the mis¬ 
trial. 

On May 18, 1946, the Court overruled the motions to dis¬ 
miss, assumed the responsibility itself for setting the case 
for trial, and in a memorandum stated, 

“* * * If any party desires that a trial date be now 
assigned, the Court will act promptly upon written ap¬ 
plication being made” (Appellant’s App. 117). 

The prosecution has never made such an application. 

Appellant’s brief indicates that the investigation in Ger¬ 
many was in progress for approximately sixty days, which 
would probably mean that it was completed approximately 
June 15, 1946, or shortly thereafter. (See Page 25 Appel¬ 
lant’s Brief). The investigation had started about April 
15,1946. (Appellant’s App. 79). 
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The Court itself called the hearing for purposes of get¬ 
ting a trial date on September 20. No forthright reply yas 
ever received from the prosecution in response to [the 
Court’s memorandum that it be advised by April 30! in 
writing as aforesaid whether prosecution was desired &nd 
if so whether it could sustain a conviction; (or in response 
to the direct request to answer in writing made February 
8, 1946). (Appellant’s App. 30 to 74). 

The prosecution merely came in again on September ;20, 
1946, and expressed the same doubts as to the validity of 
its case that it had always had, did not ask for trial and 
did not volunteer any report to the Court. Its only adv|ice 
to the Court was in response to direct questions. (Appel¬ 
lant’s App. Pages 119, 126, 129), wherein the prosecujtor 
said the Department wished to “suggest” a trial date! in 
December. 

To “suggest” an indefinite trial date in the month of 
December bespeaks a naivete which cannot be credited. 
This pallid suggestion—not a request—is reconcilable oijily 
with the obvious dubiety, vacillation and delay of the prose¬ 
cution. Any prosecutor knows that the Christmas Holidays 
take up the last part of the month of December and thatj to 
start a case involving twenty-eight defendants, and tllie 
selection of a jury therefor, prior to the Christmas Holidays 
would be ridiculously impractical from the government’s 
point of view. 

If the government was ready at all, as stated in the pre¬ 
ceding January 1946 and in the March of 1945 preceding 
said January, why had not a seasonable request for a trial 
date been made long since? Certainly, the government was 
confronted with enough motions for a speedy trial alid 
enough demands for constitutional rights by appellees (to 
put it on notice that affirmative action was necessary lest; a 
successful motion to dismiss be sustained. (See Countpr 
Statement of Facts Supra pp. 5-10). 

While believing that the appellant’s reference (Appel¬ 
lant’s Brief 30, 31, 32) to the “error” of the Court in con¬ 
sidering evidence of the prosecution is irrelevant, appel¬ 
lee believes such a consideration was justified. 


i 



28 


It was proper for the Court in reaching its conclusions 
to take into consideration the length of the trial, the num¬ 
ber of pages, the number of exhibits, and the stage of the 
trial when it was discontinued. These logically might throw 
light on the reason for the lethargy of the prosecution. 

Rule 12 (b) (4) of the Rules of Criminal Procedure for 
the District Courts of the United States, provides, with 
respect to Motions Raising Defenses and Objections Before 
Trial: 

Hearing on Motion. “A motion before trial raising 
defenses or objections shall be determined before trial 
unless the Court orders that it be deferred for deter¬ 
mination at the trial of the general issue. An issue of 
fact shall be tried by a jury if a jury trial is required 
under the Constitution or an Act of Congress. All 
other issues of fact shall be determined by the Court 
with or without a jury, or in such other manner as the 
Court mav direct”. 

The Court was not required to close its eyes to the facts 
of its own records, it could and did take judicial notice of 
them. 

Even if such a consideration was erroneous, since the 
Court’s ruling of dismissal is solidly based on supported 
findings otherwise demonstrating unnecessary delay and 
failure afford appellees a speedy trial, this consideration 
should not vitiate the ruling. 

The ponderous character of the prosecution called loudly 
for promptness. The very obstacles, technical and prac¬ 
tical, confronting the prosecution placed a greater burden 
on it to proceed more diligently than if the case had been of 
the usual kind triable in a day or several days. 


5. 

Sundry Observations on Appellant’s Brief. 

It is believed that the fundamental factors controlling the 
disposition of this appeal have been presented above. How¬ 
ever, a number of random assertions have been made in 
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appellant’s brief which may usefully be commented ujpon. 

1. While the government did file an answer (P. 13 Appel¬ 
lant’s Brief) stating that it had at all times been readjf for 
trial, nevertheless on the hearing the government expressed 
doubts, was unable to state affirmatively its desire to prose¬ 
cute and ask for two weeks to answer further. On Januarv 
25, 1946, it is obvious that the government was not r^ady 
for trial since (1) it was asking that writs of habeas corpus 
ad prosequendum be dismissed and (2) indicated it did not 
know whether it would vigorously oppose the Motion to pis- 
miss (Tr. 20338). 

2. On Pages 19 and 27 of Appellant’s brief the appellant 

states it “requested” the Court to set a trial date in De¬ 
cember. There was a suggestion accompanied by expres¬ 
sions of doubt of success—but no “request” (Appellajnt’s 
App. 119,120,126). | 

3. The appellee challenges the appellant to cite any 
support in the record for its argumentative assertion that it 
ever “strongly opposed” the dismissal; or “unqualifiedly 
expressed” an intention to bring the defendants to tjrial 
until Nov. 21, 1946. (Appellant’s Brief 20, 21). 

4. As to the investigation in Germany there is no sup¬ 

port in the record for the appellant’s assertion that “addi¬ 
tional incriminating evidence” (Appellant’s Brief 25) \jsras 
found in Germany. The evidence, if any, was not filed, and 
even the prosecution did not advise the Court that they ob¬ 
tained anything “incriminating” in Germany. j 

5. As to the suggestion (Appellant’s Brief 29) that the 
appellees are responsible for delay because they mak^ a 
motion to dismiss: If a defendant with a valid basis fof a 
motion to dismiss for unnecessary delay cannot make sijich 
a motion without being charged with contributing to the 
delay complained of, what value have his rights to dismis¬ 
sal? 

6. As to the attempt to explain away the serious doubts 
often expressed by the Chief Prosecutor (Appellant’s Brief 
30): If these were not to be taken as the official views of 
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the prosecution why did the prosecution continue to send 
him to Court, when he repeated these views each time? (pp. 
6, 7, 11 this brief). 

7. Reference is made in a number of instances in the 
brief to the * 4 valid ” indictment. The indictment is the sub¬ 
ject of an undisposed of motion to quash. (Tr. 19176). It 
is true the late trial judge overruled a similar motion, but 
that ruling is not binding in the event of a new trial. On 
its face the indictment suggests considerable doubt as to its 
own validity (Appellant’s App. 1 et seq.) We believe the 
reference to a “valid” indictment is not justified. 

CONCLUSION. 

We believe that the foregoing presentation adequately 
discloses the presence of unnecessary delay by the prose¬ 
cution in bringing the appellees to trial, thus justifying dis¬ 
missal under Criminal Procedure Rule 48(b). We also 
believe that factors have been shown which amount to a 
denial of the constitutional right to a speedy trial. 

We also believe the vague and careless attitude of the 
prosecution toward the cases reached its zenith on Novem¬ 
ber 21, 1946, the day of the last discussion in open Court, 
preceding the dismissal. (See above pp. 12 to 16). 

At that time Mr. Caudle the Assistant Attorney General 
in Charge of the Criminal Division of the Department of 
Justice replaced Mr. Rogge who had “lived with the case 
for three or four years”, and who repeatedly expressed his 
doubts of the validity of the case. 

Mr. Caudle stated that the government insisted that all 
cases be tried; thereby disclosing an unfamiliarity with the 
indictments. As the record shows, (See page 4 this brief), 
the third indictment was the only one in which the prosecu¬ 
tion had any interest. It superseded the first two for rea¬ 
sons stated in detail by the prosecution. 

When asked by the Court whether the government could 
answer the question in the Court’s memorandum of March 
15,1946, Mr. Caudle had to inquire what that question was; 


and the Court patiently explained, (pp. 12, 13 this brie|f). 

Mr. Caudle thereupon admitted that the government hiad 
not honored this requirement of the Court, (p. 13 this 
brief). 

Mr. Caudle offered to give the Court a written memoran¬ 
dum on the question, and when reminded by the Court that 
the prosecution had been given a long time to answer he 
emphatically agreed, (p. 13 this brief). 

From the foregoing we believe it is fair to say that tjlie 
only prosecuting official willing to insist on trial had thjus 
demonstrated his unfamiliarity with the case. 

We respectfully submit the appeal should be dismissed or 
in the alternative that the action of the District Court pf 
the United States for the District of Columbia be affirmed. 

I 

i 

Jackson Hannah & Jackson, 

By E. Hilton Jackson, 

John W. Jackson, 

626 Woodward Building, 
Washington 5, D. C. 

April 19, 1947. 
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APPENDIX. 

STATUTES INVOLVED. 

Acts of May 10, 1934, ch. 278, Secs. 1 and 2, 48 Stat. 772, 
and July 10,1940, ch. 567, 54 Stat. 747; 18 TJ. S. C. 587, 588. 

Sec. 587—“Whenever an indictment is found defective 
or insufficient for any cause, after the period pre¬ 
scribed by the applicable statute of limitations has 
expired, a new indictment may be returned not later 
than the end of the next succeeding regular term of 
such Court, following the term at which such indict¬ 
ment was found defective or insufficient, during 
which a grand jury thereof shall be in session”. 

Sec. 588—“Whenever an indictment is found defective 
or insufficient for any cause, before the period pre¬ 
scribed by the applicable statute of limitations has 
expired, and such period will expire before the end 
of the next regular term of the Court to which such 
indictment was returned, a new indictment may be 
returned not later than the end of the next succeed¬ 
ing term of such Court, regular or special, following 
the term at which such indictment was found defec¬ 
tive or insufficient, during which a grand jury thereof 
shall be in session”. 
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fHmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9438 

United States of America, appellant 

v. 

Joseph E. McWilliams, et al. 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR THE UNITED STATES 

1. The Court’s Jurisdiction .—In our main brief we have 
argued that the jurisdiction of this Court rests on the Crim- | 
inal Appeals Act, as amended (U. S. C., Title 18, Sec. 682). 
Alternatively, we have argued that if the decision below is not 
appealable under the Criminal Appeals Act, the appeal lies 
under the local statute which permits the Government to ap¬ 
peal in criminal cases in which a final order has been entered 
(D. C. Code, Title 23, § 105). It is the theory of our argument 
that the Criminal Appeals Act repeals pro tanto the local stat¬ 
ute. However, the local statute is broader in scope than the ! 
Criminal Appeals Act and to the extent that the former is not 
inconsistent with that Act, we believe it retains its vitality. 

A. One aspect of our argument that this appeal lies under | 
the Criminal Appeals Act, is that an appeal to this Court is 
permitted by the Act from any decision dismissing an indict- j 
ment where a direct appeal to the Supreme Court is not avail¬ 
able. Since in this case the indictment was dismissed, we have 
argued that the appeal lies under the Criminal Appeals Act. 

After we filed our main brief, the Circuit Court of Appeals 
for the Third Circuit had occasion to consider this question in 


(i) 
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United States v. Janitz, No. 9328, decided March 7,1947. The 
facts there were that the district court entered an order sup¬ 
pressing all of the evidence upon which the Government relied 
for prosecution. The Government informed the court that as 
a result it could not sustain the charges of the indictment; and 
the defendants then moved for judgment of acquittal. In an 
effort to find a means of securing appellate review of the order 
suppressing the evidence, the district judge denied the motion 
for acquittal and instead ordered the indictment dismissed. 
The government took an appeal under the Criminal Appeals 
Act, and the Third Circuit ordered the appeal dismissed for 
want of jurisdiction. The Court said that “The Government’s 
case failed because it had no testimony to support it” and “this 
is not the kind of a judgment to which the Criminal Appeals 
statute is directed.” 

We think the decision misconceived the nature of the Govern¬ 
ment’s position. Of course, the Criminal Appeals Act does 
not allow the Government an appeal to seek review of the 
sufficiency of the evidence. The appeal in the Janitz case was 
taken for the purpose of seeking review indirectly of the order 
suppressing the Government’s evidence. As we read the opin¬ 
ion, the court treated the case as though a judgment of acquit¬ 
tal had been entered, as it might have been. 

If the decision may be read as meaning that the 1942 amend¬ 
ment of the Criminal Appeals Act permits the Government to 
appeal only from a decision sustaining an objection to the in¬ 
dictment as a pleading, we think it is erroneous. Such a view 
overlooks the language of the Act and persuasive legislative 
history to the contrary. As we point out in our main brief 
(pp. 4-5), the 1942 amendment was precipitated by decisions 
that the Government had no right of appeal from a decision 
dismissing an indictment for its failure as a pleading, but both 
the* statutory language and the Congressional Committee re¬ 
ports sustain the conclusion that the right of appeal was con¬ 
ferred on the Government in any case where an indictment has 
been set aside prior to trial. 

B. If we are mistaken in our view that the present appeal 
is authorized by the Criminal Appeals Act, we reach the ques¬ 
tion whether the appeal lies under the local appeal statute 


(D. C. Code, Title 23, § 105). For there could be no repeal 
pro tanto if the case is not within the coverage of the Criminal 
Appeals Act. 

As the appellees emphasize, the Government’s right of ap¬ 
peal under the District of Columbia statute is limited to ap 
appeal from a final order. The Act of July 3, 1926, 44 Stat. 
831, Title 17, D. C. Code § 102, specifies that this Court may not 
entertain an appeal in a criminal proceeding from an inter¬ 
locutory order. 1 

Thus, the question is whether the order of the district count 
dismissing the indictment over the objection of the Govern- 
meat is a final order. Various of the appellees point to generajl 
statements in the cases as to what constitutes a final order] 2 
and on the basis of these statements, they conclude that the 
order of the district court is not a final order because the dish 
missal of the indictment does not of itself bar the Government 
from initiating a new indictment. 

In our view, appellees misconceive the nature of the finality 
requirement. Its purpose is to avoid separate'appeals fronji 
the various rulings which may arise in the course of litigation]. 
See C obbledick v. United States , 309 U. S. 323, 325. Thus, if 
the court below had denied the appellees’ motions to dismis^, 
they would not have been entitled to appeal from the order!. 


1 The statute provides— 

“Nothing contained in any Act of Congress shall be construed to empower 
the United States Court of Appeals for the District of Columbia to allow 
an appeal from any interlocutory order entered in any criminal action or 
proceeding or to entertain any such appeal heretofore or hereafter allowed 
or taken.” 

1 Thus, for example, in Heilcc v. United States, 217 U. S. 423, 429, the 
Supreme Court said that “a decree is final for the purpose of an appea 
to this court when it terminates the litigation between the parties or 
the merits of the case and leaves nothing to be done but to enforce by 
execution what has been determined.” But the Court was deciding a cas€f 
in which a defendant had taken an appeal prior to trial from an ordeit 
denying a plea in bar. In this context the Supreme Court held that Heikej 
was not entitled to appeal until after his trial and the entry of final judg^ 
ment. This is quite a different situation from that of this case where the! 
district court’s order forecloses the possibility of a trial. That the general] 
statement of the finality rule is applicable to cases which go to trial but 
not to the situation of this case, is evident from the decided cases, both in; 
the Supreme Court and in the circuit courts of appeal (see infra, pp. 4-6).] 
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Instead, they would be required to await the completion of the 
trial and then, if necessary, challenge the order on an appeal 
from the judgment of conviction, the final judgment in the 
case. The converse situation, however, compels a different 
result. The order of the district court granting appellees’ mo¬ 
tions and dismissing the indictment ends the case. There can 
be no trial. Hence, there is no basis in reason for disallowing 
an appeal at this juncture. Indeed, if no appeal can be taken 
now, the order cannot be challenged. Since the order of the 
district court finally disposed of the pending proceeding, it is a 
final order. 

Our view finds support in the decided cases. The issue seems 
not to have arisen in criminal cases, but it has been abundantly 
litigated in civil cases. In Wecker v. National Enameling Co., 
204 U. S. 176, the plaintiff refused to proceed with his case 
in the federal court after the court refused to remand the case 
to the state court in which it had originated. The court there¬ 
upon dismissed the action for want of prosecution and the 
plaintiff appealed. In rejecting the defendant’s contention 
that the order of dismissal was not a final order, the Supreme 
Court said (204 U. S. at p. 181): 

It is true that, after the Circuit Court of the United 
States maintained its jurisdiction, the plaintiff could 
have gone on and tried the case on its merits, and, after 
judgment, had there been reason for doing so, taken 
the case to the Circuit Court of Appeals; but, upon re¬ 
fusing to recognize the jurisdiction of the Circuit Court, 
final judgment in the action was rendered, that the 
plaintiff take nothing by the suit and that the defend¬ 
ants go hence without flay, and recover their costs 
against the plaintiff. Whether this judgment would be 
a bar to another action is not now before us; it is final, 
so far as the case is concerned, and terminated the 
action. 

Similarly, in Wilson v. Republic Iron Co., 257 U. S. 92, where 
prior to trial the action was dismissed over the plaintiff’s objec¬ 
tion, the Supreme Court held that the order of dismissal was a 
final order. The Court said (257 U. S. at p. 96): 
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That it leaves the merits undetermined and may not be 
a bar to another action does not make it interlocutory. 
It effectually terminates the particular case, prevents 
the plaintiff from further prosecuting the same and! re¬ 
lieves the defendant from putting in a defense, 'this 
gives it the requisite finality for the purpose of a re¬ 
view. i 


See also, Central Transportation Co. v. Pullman’s Palace par 
Co., 139 U. S. 24, 39-40, where it was held that a plaintiff c^ver 
whose objection a judgment of nonsuit was entered may seek 
appellate review because the judgment of nonsuit is a filial 
judgment; Gay v. Ruff, 292 U. S. 25, where Mr. Justice Brkn- 
deis, speaking for the Court, referred to an order dismissing 
a case for want of prosecution as a final judgment and tkus 
agreed with the Fifth Circuit’s holding below to this effject 
(67 F. 2d 684). 

The circuit courts of appeal have likewise held that an order 
dismissing an action for want of prosecution is a final judg¬ 
ment from which an appeal will lie, regardless of whether the 
order operates as a bar to another suit. Colorado Eastern Ry. 
Co. v. Union Pacific Ry. Co., 94 Fed. 312 (C. C. A. 8); Con¬ 
necticut Fire Insurance Co. v. Manning, 177 Fed. 893 (C. C. jA. 
8); Massachusetts Fire & Marine Insurance Co. v. Schmick, 
58 F. 2d 130 (C. C. A. 8); Iowa-Nebraska Light & Power Go. 
v. Daniels, 63 F. 2d 322, 324 (C. C. A. 8); Cybur-Lumber Cfo. 
v. Erkhart, 247 Fed. 284 (C. C. A. 5); Dudley v. Community 
Public Service Co., 108 F. 2d 119 (C. C. A. 5); see Kelly v. 
Great Atlantic and Pacific Tea Co., 86 F. 2d 296 (C. C. A. 4). 
To the same effect, see Restatement, Judgments, Sec. 41, Com¬ 
ment (c), p. 162 and Sec. 53, comments (a) and (b), pp. 20&- 
208.* 

j 

■ 

* It is true, as appellees point out, that in a dictum in Ex Parte Altma,n . 
34 F. Supp. 106 (S. D. Calif.), the court stated that an order dismissing 
an indictment is not final and is not appealable. As to the finality of the 
order, the court cited no cases to support its statement, a statement whith 
is inconsistent in principle with the decisions cited above. For the Alt¬ 
man case improperly assumes that unless an order bars further proseclu- 
tion of the cause, it cannot be final (see supra, pp. 4-5). Insofar as the ques¬ 
tion of appealability is concerned, the court obviously was not thinking 
In terms of the District of Columbia appeal statute; and the 1942 amend- 
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Numerous appeals in criminal cases have been taken to this 
Court pursuant to the District of Columbia statute from orders 
which, in effect, dismissed indictments, and this Court has en¬ 
tertained them without once stopping to inquire whether the 
effect of the order was to bar further prosecution or merely 
to terminate the pending proceeding. Thus, in United States 
v. Burroughs, 62 App. D. C. 163, 65 F. 2d 796, affirmed in part, 
290 U. S. 534, the Government appealed from an order of the 
district court sustaining a demurrer on the ground that the 
indictment did not sufficiently inform the accused of the nature 
of the charge against them. Quite plainly the order from which 
the appeal was taken did not foreclose a new indictment which 
would have remedied the asserted defect. Nevertheless, nei¬ 
ther this Court nor the Supreme Court even discussed the pos¬ 
sibility that the order from which the appeal was taken was 
not final. See also, e. g., United States v. Cadarr, 24 App. D. C. 
143, reversed, 197 U. S. 475; United States v. Evans , 28 App. 
D. C. 264; United States v. Evans, 30 App. D. C. 58, certiorari 
quashed. 213 U. S. 297; United States v. Celia, 37 App. D. C. 
423, certiorari denied, 223 U. S. 728; United States v. Dennison, 
60 App. D. C. 71, 47 F. 2d 433; cf. United States v. Burroughs, 
289 U. S. 159. This suggests, in our view, that consistently 
with the views of the other federal courts, this Court has treated 
as final an order which, in effect, dismisses the indictment, and 
thus terminates the pending proceeding. 

This is an appeal from such an order. 

2. Compliance with Rule 51 of the Federal Rules of Criminal 
Procedure. —Various of the appellees urge that the Govern¬ 
ment failed to apprise the district court of its objections to the 
action taken, as is required by Rule 51 of the Federal Rules of 
Criminal Procedure. The rule provides: 

ment to the Criminal Appeals Act had not yet been enacted at the time 
of the decision in 1940. Lewis v. United States, 216 U. S. 611, cited by the 
court in support of its statement does not stand for that proposition. In 
that case, the Government entered a nolle prosequi to an indictment and 
the defendant appealed to the Supreme Court. The Court held that he 
was not aggrieved by the order from which the appeal was taken because 
he was discharged from custody and the statute of limitations foreclosed 
a new indictment Therefore the Court concluded that the cause was moot 
and the writ of error was dismissed. The question of the finality of the 
order dismissing the indictment was not discussed. 
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Exceptions to rulings or orders of the court are un¬ 
necessary and for all purposes for which an exception h^s 
heretofore been necessary it is sufficient that a party, 
at the time the ruling or order of the court is made <i>r 
sought, makes known to the court the action which lie 
desires the court to take or his objection to the action 
of the court and the grounds therefor; but if a party 
has no opportunity to object to a ruling or order, tne 
absence of an objection does not thereafter prejudice 
him. 

As we point out in our main brief (pp. 17-18), at the Sep¬ 
tember 1946 hearing the district court delayed action in fil¬ 
ing a trial date to enable various of the appellees to file motions 
to dismiss. The motions were filed, the Government filed 
answers opposing the motions and the matter came on for head¬ 
ing on November 21, 1946. Before hearing the motions the 
court asked the Government for a statement “as to its attitude 
concerning the prosecution.” Assistant Attorney General 
Caudle informed the court that “the Government is ready fbr 
trial and wants to insist that the cases be tried.” (Appellantls 
App. 152.) The court was informed in plain terms that the 
Department of Justice did not concur in Mr. Rogge’s personal 
view concerning the probabilities of the Supreme Court affirm¬ 
ing a judgment of conviction, if one were obtained (Appellants 
App. 153-155). The court then stated (Appellant’s Ap^. 
155): 

I will tell you what I think I should do, gentlemefi, 
if counsel for the defendants will bear with me: I wouljd 
like to think this matter over today, and if I decide thait 
I want to hear further from you, I will give each onb 
of you as much as an hour to argue it tomorrow morn¬ 
ing. We will continue it until we are through. If wb 
cannot finish tomorrow, I will continue it on Monday. 
I may be able to dispose of it. 

On the following day the court, without having heard the 
parties, announced its decision dismissing the indictments 
(Appellant’s App. 157-161). 

I 

i 

i 

i 
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It is plain that consistently with the requirement of Rule 
51 the Government made known to the court both by its 
formal answers to the motions to dismiss and by Mr. Caudle’s 
statement to the court that the Government was opposed to 
dismissal. If the court had heard argument on the motions, 
the Government’s argument undoubtedly would have elabo¬ 
rated on the reasons for the Government’s position. Of course 
our position was not stated in the detail in which it is stated 
in our main brief on appeal, but Rule 51 does not require this. 
Its function is to place on the parties the responsibility for ap¬ 
prising the court of their position, so that the court may act 
advisedly. In this case, we need not speculate whether Chief 
Justice Laws waS fully aware of our position. For his opinion 
recognizes that the G^WJftnent Would probably seek appellate 
review of the order of dismissal, and this implicitly acknowl¬ 
edges the court’s awareness of the Government’s opposition to 
its action (Appellant’s App. 161). In the circumstances, we 
submit that there is no warrant for the argument of appellees 
that Rule 51 has not been satisfied. 

Respectfully submitted. 

Theron L. Caudle, 
Assistant Attorney General. 

Robert S. Erdahl, 

Irving S. Shapiro, 
Attorneys, Dept, of Justice. 

May 1947. 
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